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ATIONAL preparedness is the expressed pur- 
| \ pose of the Revenue Act of 1940. But only a 

glance is necessary to show that its real pur- 
pose is merely to introduce the public to the subject 
of national preparedness. It 1s, one might say, a “get 
acquainted” act. The act sweeps the whole field of 
revenue, reaching into every revenue source, but not 
deeply. Alongside the revenue measures of Canada 
and Great Britain it is only a polite tap on the wrist. 
Compared to the preparedness expenditures of Germany 
it is but a whisper in the ear saying ‘““Wake up, old man. 
Stir yourself. Your day, too, may come.” In fact, 
with the very passage of the act came the warning of 
more taxes to come. Excess profits and war profits 
taxes of the model of World War No. 1 were omitted 
only on the assurance that they would be carefully 
studied and a fully developed draft presented as soon 
as the political harvests were over. The act as it is, 
is introduction only. In the words of Captain Andy 
of the bygone Showboat hour, “This is only the be- 
ginning, folks!” 

Nevertheless, it is a good beginning. So broad is 
its sweep that the committees of Congress found it 
instructive and convenient to indicate in their reports 
the taxes which the new measure did not affect. The 
regulatory taxes, such as those imposed on white 
phosphorous matches, mixed flour, filled cheese, 
narcotics, sugar, bituminous coal, and firearms other 
than pistols and revolvers, were not increased because 
they are not imposed primarily for revenue, and their 
value as revenue producers is negligible. The same 
is true of the group of excise taxes on imports such as 
those levied with respect to coal, lumber, copper, 
petroleum products, and certain vegetable oils. As to 
taxes levied under the social security program, the 
proceeds being intended for a _ special purpose, 
the rates could not properly be increased for the 
benefit of defense. Neither were changes made in 
the excise taxes on telegraph, telephone, radio and 
cable, because of administrative difficulties that might 
result. With respect to the tobacco taxes a clash 
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“Substantial as are the 
tax increases under the 
1940 Act, their ubiquity 
in the federal tax scheme 
is a warning of their 
greater import—prepar- 
ation for more to come. 
Defense, we may well 
find, cannot be had for 
a song. Even the taxes 
of the World War peri- 
od may be dwarfed by 
the levies that lie ahead.” 





developed between the House and the Senate, the 
House believing those taxes should be increased and 
the Senate opposing any increase in them on the 
ground that they were already very high and that any 
increase “would have a tendency to injure the tobacco 
farmer.” Why in such a general increase of tax rates 
the tobacco farmer should be singled out, all alone, 
for protection, was not explained in the Senate Com- 
mittee’s report. Nevertheless, in the conference be- 
tween House and Senate, the House yielded half of 
its increase on cigarettes, and all of. its increases on 
cigars, tobacco and snuff. The cry of Thomas Marshall 
had come down the years into the congressional con- 
ference room. Be the American free or in chains, his 
greatest need is a good five cent cigar. 

With the few exceptions thus named the whole 
gamut of federal taxes was lifted up by the new act. 
The increases are of three rather distinct types: (1) a 
broadening of base; (2) a filiing in of spots that 
seemed low; and (3) a more or less even increase 
across the entire field. The third of these classes, and 
at some points the others, is calied a “defense tax for 
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five years” and is limited in its effect to the period 
from July 1, 1940 to June 30, 1945. But we know that 
that is pure politics. The excise taxes on sales by the 
manufacturer have always carried expiration dates. 
But those dates have been postponed so many times 
that they have ceased to be anything but ritual. They 
are postponed again under the 1940 Act. The post- 
ponement of these same dates this time is to June 30, 
1945. While thereby making the excises affected 
contemporaneous with the superimposed “defense taxes” 
and thus ostensibly operating as a part of the defense 
tax program, this latest postponement of expiration 
dates is obviously just another repetition of the post- 
ponement reflex. Besides, in these days of rapid 
events five years is a long time. The five-year limita- 
tion on the defense taxes is therefore of no serious 
significance. In classifying the increases under the 
Revenue Act of 1940, it is not an element to be 
considered. 


HE first type of increase, the broadening of base, is 

one effected by the new act chiefly in the income tax. 
The personal exemption in the case of a single person, 
or married person not living with husband or wife, is 
reduced to $800; and that in the case of a married 
person living with husband or wife, and of the head 
of a family, is reduced to $2,000. This change is 
estimated to bring approximately 2,190,000 new indi- 
viduals within the tax-paying fold. 

Having a similar effect indirectly is the require- 
ment of returns whenever the gross income, instead 
of the net income, equals or exceeds the personal 
exemption. A single person who is the head of a 
family is, as before, a single person for this purpose. 
There is no head of family classification as far as the 
filing of returns is concerned. A trust, on the other 
hand, is still excused from the filing of returns if its 
net income is less than its personal exemption, that 
is, $100, provided its gross income is less than $800. 
Otherwise every person must now file a return if the 
gross income equals or exceeds the personal exemp- 
tion. As a result of this change in the law some 
8,000,000 additional returns are expected to be filed. 
While most of these will undoubtedly show no tax, 
here and there some revenue will be picked up just 
outside the border line of tax exemption. In effect it 
is a broadening of the base to include all of the border 
line taxpayers who previously had been able to slip 
through the tax net because, on the basis of what 
they regarded as deductible items, they did not have 
to file returns. 

Another instance of broadening of the base is the 
change in the admissions tax. The rate of tax was not 
increased; instead, the minimum admission price to 
which the tax applied was lowered. Previously the 
tax, the rate being 1¢ for each 10¢ or fraction thereof, 
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was imposed only on admission charges of 41¢ or 
more. As amended by the 1940 Act the rate of the 
tax is still 1¢ for each 10¢ or fraction thereof, but is 
imposed on admission charges of 21¢ or more. 


Broadening of the base is, of course, a matter of 
reducing exemptions and is therefore possible only 
where exemptions exist. There are taxes other than 
the income tax and admissions tax with large exempt 
areas, for example, the gift and estate taxes. The 
base of only the income and admissions taxes was 
broadened, however. Increasing a tax without broaden- 
ing the base increases the relative advantage of the 
exempt area. In effect it increases the exemption. 
Broadening of the base is therefore a necessary element 
in a uniform increase of any tax. 


The second type of tax increase, that of filling in 
low spots, was employed in the 1940 Act only in the 
income tax. The surtax rates on the brackets be- 
tween $6,000 and $100,000 were substantially increased. 
The increase in the rates is not a uinform one; but the 
increase in the rate of progression is. Thus up to 
$14,000 the new rates jump by twos while the old 
rates had jumped by ones. From there up to $38,000 
the new rates jump by threes where the old rates had 
jumped by twos. This increase of one in the rate of 
progression is continued to the $50,000 level where 
the excess of the new rate over the old reaches the 
maximum of 13%. From that point the change in the 
rate of progression is reversed until at $100,000 the old 
and new rates are the same again. The schedule of 
changes is as follows: 


Amount of surtax net income Per Cent 
Exceeding NotExceeding PriorLaw New Law Increase 
$ 4,000 $ 6,000 4 4 0 

6,000 8,000 5 6 1 
8,000 10,000 6 8 2 
10,000 12,000 7 10 3 
12,000 14,000 8 12 4 
14,000 16,000 9 15 6 
16,000 18,000 11 18 7 
18,000 20,000 13 21 8 
20,000 22,000 15 24 9 
22,000 26,000 17 27 10 
26,000 32,000 19 30 11 
32,000 38,000 21 33 12 
38,000 44,000 24 36 12 
44,000 50,000 27 40 13 
50,000 56,000 31 44 13 
56,000 60,000 35 44 9 
60,000 62,000 35 47 12 
62,000 68,000 39 47 8 
68,000 70,000 43 47 4 
70,000 74,000 43 50 7 
74,000 80,000 47 50 3 
80,000 90,000 51 53 2 
90,000 100,000 55 56 1 
100,000 150,000 58 58 0 


In the case of domestic and resident foreign cor- 
porations there is a level increase of one per cent in 
the rates. Thus the rates on domestic corporations 
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with normal-tax net incomes under $25,000 are 13%, 
15 and 17 per cent instead of 12%, 14 and 16 per cent, 
respectively. The brackets remain the same, that 
is, the first $5,000, the next $15,000, and the last $5,000. 
In the case of domestic corporations with normal-tax 
net incomes over $25,000 the rate is 19 instead of 18 
per cent. Correspondingly the alternative rate on 
normal-tax net incomes slightly over $25,000 is $3,775, 
plus 33 per cent of the excess over $25,000, instead of 
$3,525 plus 32 per cent. Finally, in the case of resi- 
dent foreign corporations the new rate is 19 instead 
of 18 per cent. 


With respect to non-resident foreign corporations 
and non-resident alien individuals the various flat 
rates have been assimilated to a straight 15 per cent. 
This was accomplished by eliminating the special rate 
of 10 per cent applicable to dividends received by non- 
resident foreign corporations, and by raising to 15 
per cent the rate, formerly 10 per cent, applicable to 
non-resident alien individuals. Treaty provisions re- 
main unaffected, so that Canadian corporations will 
continue to pay only 5 per cent on dividends and 
Swedish corporations 10 per cent. Likewise Canadian 
individuals will continue to pay only 5 per cent on 
their taxable income. Otherwise the 15 per cent rate 
will apply throughout. | 


Taxable income in the case of non-resident foreign 
corporations and non-resident alien individuals will 
continue to include only interest, rents, dividends, 
salaries and other such fixed or periodical income 
derived from sources within the United States; and 
the flat rate will continue to be applied to the gross 
income, without deductions or exemptions. The flat 
rate in the case of non-resident alien individuals, how- 
ever, has since the 1937 Act been applicable only if it 
resulted in a higher tax than would be determined 
under the regular normal and surtax rates if applied 
to the same gross income less allocable deductions 
and personal exemption. This was accomplished in 
the 1937 and 1938 acts by imposing the regular normal 
and surtax rates on the same gross income less al- 
locable deductions and personal exemption where the 
gross income exceeded $21,600, provided the flat rate 
on gross income did not result in a higher tax. To 
correspond with the change in rates this gross income 
dividing line was raised in the new act to $24,000. 
Because of treaty provisions Canadians are not affected ; 
they pay their 5 per cent rate on gross income regard- 
less of its amount. 

Now that the pie base has been stretched so as to 
cover the entire pan, or most of it, and the lemon 
filling has been spread out and the pie baked—now 
comes the meringue, the “defense tax for five years.” 
This tax is imposed as a tax upon a tax. In the House 
Bill it was called a “super-tax”; but the Senate in- 









THE REVENUE ACT OF 1940 469 





sisted on the box-office title of “defense tax.” With 
the exceptions already pointed out—the regulatory 
taxes, the excises on imports, the social security taxes, 
the taxes on telegraph, telephone, radio and cable, and 
those on cigars, tobacco and snuff—with these ex- 
ceptions every federal tax will now be ornamented 
with an addition to itself called the “defense tax.” 

In the case of the income tax the defense tax added 
will be 10 per cent of the tax otherwise computed. 
Thus if the income tax otherwise computed is $100, 
the defense tax added will be $10, so that the total 
income tax payable will be $110. In order to prevent 
a confiscatory effect in the high brackets of the in- 
come tax on individuals the defense tax is limited to 
10 per cent of the excess of the net income over the 
tax otherwise computed. Since the excess of the net 
income over such tax is less than such tax only when 
such tax is more than half the net income (this is only 
arithmetic), this limitation is effective only when the 
tax otherwise computed is more than half the net in- 
come. For the purpose of computing the defense tax 
the “tax otherwise computed” is the normal tax, plus 
the surtax at the increased rates, but before deduc- 
tion of the foreign tax credit or the credit for taxes 
withheld at the source. Depending in the particular 
case on the personal exemption and credits against 
net income, the limitation of the defense tax to 10 per 
cent of the excess of the net income over the tax other- 
wise computed will be effective with net incomes ex- 
ceeding approximately $180,000. By way of example 
suppose the net income of a married person without 
dependents and without any credits otherwise against 
net income, or any capital gains or losses, is $250,000, 
including salary of $50,000. His income tax “other- 
wise computed,” that is, his normal tax and surtax, 
would be $135,404. The excess of the net income over 
this being only $114,596, the limitation is effective and 
only 10 per cent of this excess, or $11,459.60, is added 
as the defense tax. The total tax payable is there- 
fore $146,863.60. 


SLIGHT variation results where there is a capital 
net loss. Suppose the above individual has a capital 
loss of $400,000 on property held more than 24 months. 


He has a long-term capital net loss then of 50 per 
cent thereof, or $200,000. The net income is therefore 
$250,000 less $200,000, or $50,000, and the normal tax 
and surtax thereon would be $12,844. But that would 
not be the effective tax, since the alternative tax of 
$75,404 (computed by deducting 30 per cent of the 
capital net loss of $200,000, or $60,000, from the normal 
tax and surtax on the ordinary net income, that is, 
$135,404) is greater. In computing the defense tax, 
therefore, the tax otherwise computed is $75,404. The 
excess of the net income, $50,000, over such tax is a 
minus quantity. Therefore, in this case the defense 
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It can be seen that the limitation on the 
defense tax to 10 per cent of the excess of the net 
income over the tax otherwise computed will be effec- 
tive with net incomes of even less than $180,000 where 
the tax otherwise computed is the alternative tax 
resulting from the application of capital net losses. 
On the other hand, in the case of capital net gains the 
point at which the limitation will become effective will 
be pushed above the $180,000 mark. 

HE defense tax added to the income tax applies to 
T corporations as well as individuals, and to the surtax 
on improper accumulations and the surtax on personal 
holding companies as well as to the normal corporate 
income taxes. 


tax is zero. 


It applies to non-resident alien indi- 
viduals and non-resident foreign corporations except 
to the extent prevented by treaty, that is, except in 
the case of Canadian individuals, and, with respect to 
gross income from dividends, Canadian and Swedish 
corporations. 

The other corporate taxes tied up with net income, 
that is, the capital stock and excess-profits taxes, are 
likewise subject to the defense tax, at the same rate 
of 10 per cent of the tax otherwise computed. So is 
the gift tax and so is the estate tax.' The defense tax 
is added also to all of the other federal taxes with the 
exceptions already pointed out. In certain taxes, 
however, the defense tax added is more or less than 
10 per cent of the tax otherwise computed. The re- 
maining list of federal taxes affected is as follows: 


New Rate 
Including 
Section Old Defense 
Description of Tax of Code Rate Tax 


Cigarettes: Weighing not 
more than 3 Ibs. per 1,000 2000(c) (2) S$ 306 $ 325 
Cigarettes: Weighing more 


than 3 lbs. per 1,000 2000(c) (2) 7.20 7.80 
Alcoholic Beverages : Taxes 

on beverages manufac- 

tured :— 

Distilled spirits generally 2800(a) (1) 2.25 3.00 

Brandy - .. 2800(a)(1) 2.00 225 

Imported perfumes 2800(a) (3) 225 3.00 

Still wines 3030(a)(1) (A) 05 .06 

Still wines 3030(a) (1) (A) ao” 18 

Still wines 3030(a)(1)(A) ao” 30 

Sparkling wines 3030(a) (2) 02% .03 

Sparkling wines 3030(a) (2) 01% O1Y, 


Liqueurs, cordials, etc.. 3030(a)(2) 014%? O1% 

Fermented malt liquors. 3150(a) 5.00 6.00 
Alcoholic Beverages: Oc- 

cupational taxes :— 


Wholesalers in liquor 3250(a) (1) 100.00 110.00 
Retailers in liquor . 3250(b) 25.00 27.50 
Brewers of 500 or more 

bbis. a year ......... 3250(c) 100.00 110.00 
Brewers of less than 500 

bbls. a year 3250(c) 50.00 55.00 





1In the case of the estate tax the tax otherwise computed is the 
amount of the tax at the regular rates after deducting the credits 
for gift and state inheritance taxes. In this respect the computation 
under the estate tax differs from that under the income tax. Under 
the income tax the ‘“‘tax otherwise computed’’ is the amount before 
deducting credits against the tax. 
? These rates enacted effective July 1, 1940, by H. R. 9117. 
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New Rate 
Including 


Section Old Defense 
Description of Tax of Code Rate Tax 
Wholesalers in malt 
hauors ............. 32590¢d) $50.00 $55.00 
ee 3250(e) 20.00 22.00 
Special cases .... .. 3250(e) (3) 2.00 2.20) 
Rectifiers of 500 or more 
bbls. a year . 3250( f) (1) 200.00 220.00 
Rectifiers of less than 500 
bbls. a year tee 3250( £) (1) 100.00 110.00 
Manufacturers of stills. 3250(j) 50.00 55.00 
Stills manufactured . 3250(j) 20.00 22.00 
Playing cards............ 107 10 at 
Sales by Manufacturer:— 
Pistols and revolvers.. 2700(a) 10% 11% 
Tires .... 3400(1) 2%4¢ 21¢ 
NN Ph 0 nie ot Baryon 3400(2) 4¢ 4VY¢ 
Toilet preparations . 3401 10% 11% 
Automobile truck chassis, 
etc. Lee .. 3403(a) 2% 214% 
Automobiles, etc. 3403(b) 3% 3BYA% 
Parts eer 3403(c) 2% 214% 
Radios 3404 5% 5% 
Mechanical refrigerators 3405 5% 5% 
Firearms .... batty bs 3407 10% 11% 
Matches 3409 5¢ 5uU¢ 
Electrical energy aos Sad 3% 3% 
GASOMHE .. 2. ..555..... OMe l¢ 3% 
Lubricating oils ....... 3413 4¢ 4\¢ 
Facilities :— 
Transportation of oil... 3460(a)(1), 
(2), and (3) 4% 4AVYAG 
Safe deposit boxes. . 1850(a) 10% 11% 
Admissions, Dues’ and 
Initiation Fees:— 
Box seats 1700(b) 10% 11% 
Sales outside box office. 1700(c) 10% 11% 
Cabaret .. 1700(e) lY¢ 2¢ 
Dues . 1710(a)(1) 10% 11% 
Initiations fees 1710(a) (2) 10% 11% 
Stamp Taxes:— 
Bond issues . 1801 10¢ 1l¢ 
Capital stock issues 1802(a) 10¢ 1l¢ 
Capital stock issues 1802(a) 2¢ 3¢ 
Capital stock transfers. 1802(b) 4¢ 5¢ 
Capital stock transfers. 1802(b) 5¢ 6¢ 
Transfer of bonds . 3481(a) 4¢ 5¢ 
Conveyances .. 3482 50¢ 55¢ 


It can be seen that the defense addition to the taxes 
on the above list is 10 per cent or more except in the 
case of cigarettes. The addition of less than 10 per 
cent in the case of cigarettes resulted from the com- 
promise between House and Senate already pointed 
out. As the act reads, the defense tax is in some 
cases shown as a special addition to an underlying 
tax; and in some cases it is incorporated as part of a 
new tax rate replacing the old rate of the underlying 
tax. In either case it is the same thing, an increase 
in the tax. 


The increases in the income tax rates and the defense 
tax added to the income tax are effective starting with 
taxable years beginning after December 31, 1939. 
The accompanying increases in the withholding rates 


(Continued on page 528) 
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Limitation of Profit on Army and Navy Contracts 


By Sec. 3 of the Vinson Act, as Amended (Navy 
Vessels and Navy Aircraft), and Sec. 14 
of the National Defense Act (Army Aircraft) 


By D. C. MOORE * 


HE Vinson Act, Public No. 135, Seventy-third 
Congress, was approved on March 27, 1934. 
It authorized the President to undertake the 
construction of certain naval vessels and naval air- 
craft, or parts thereof, under limitations prescribed by 


D. C. Moore 











treaties signed at Washington on February 6, 1922, 
and at London on April 22, 1930. Section 3 of the 
Act provided that no contract should be made by 
the Secretary of the Navy for the construction and/or 
manufacture of any complete naval vessel or aircraft, 


Attorney at Law, Wilmington, Del. 
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or any portion thereof, authorized by the Act, unless 
the contractor agreed 


“(a) To make a report, as hereinafter described, under 


oath, to the Secretary of the Navy upon the completion of the 
contract. 


“(b) To pay into the Treasury profit, as hereinafter pro- 
vided shall be determined by the Treasury Department, in 
excess of 10 per centum of the total contract price, such 
amount to become the property of the United States: Provided, 
That if such amount is not voluntarily paid the Secretary of 
the Treasury may collect the same under the usual methods 


employed under the internal revenue laws to collect federal 
income taxes. 


“(c) To make no subdivisions of any contract or subcon- 
tract for the same article or articles for the purpose of evading 
the provisions of this Act, but any subdivision of any contract 
or subcontract involving an amount in excess of $10,000 shall 
be subject to the conditions herein prescribed. 


“(d) That the manufacturing spaces and books of its own 
plant, affiliates, and subdivisions shall at all times be subject 
to inspection and audit by any person designated by the 
Secretary of the Navy, the Secretary of the Treasury, and/or 
by a duly authorized committee of Congress. 


“(e) To make no subcontract unless the subcontractor agrees 
to the foregoing conditions.” 


The contracts or subcontracts referred to were limited 
to those where the award exceeded $10,000. Section 
3 of the Act further provided that the method of 
ascertaining the amount of excess profit to be paid 
into the Treasury should be determined by the Sec- 
retary of the Treasury in agreement with the Secre- 
tary of the Navy on or before June 30, 1934, and made 
available to the public. 


Section 3 of the Act was inserted in the Act by way 
of amendment proposed on the floor of the House of 
Representatives. This feature of the Act was some- 
thing new. It did not impose a tax. It did not provide 
for cost plus contracts. It provided for a profit limita- 
tion by way of contract, the measure of the profit 
allowable being 10 per centum of the contract price. 
If there was a loss the contractor suffered the loss in 
its entirety. 

Pursuant to the mandate contained in the Act, the 
Treasury Department and the Navy Department, on 
May 19, 1934, issued T. D. 4434,' in which it was pro- 
vided that the method of determining the amount of 


1C. B. XIII-1, page 540. 
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excess profit to be paid to the United States with 
respect to Vinson Act contracts was as follows: 


“The excess profit shall be determined on each contract 
separately upon the completion or other termination of the 
contract. The amount of such excess profit shall be the 
amount of the profit on the contract in excess of 10 per cent 
of the total contract price. The amount of the profit on the 
contract shall be the difference between the total contract 
price and the cost of performing the contract. The cost of 
performing the contract shall be the direct costs, such as 
material and labor, incurred by the contractor in performing 
the contract, plus a reasonable proportion of any indirect costs 
(including overhead or general expenses) appertaining to the 
contract which are not usually directly allocated to the cost 
of performing the contract. No general rule may be stated 
for ascertaining the reasonable proportion of the indirect costs 
to be allocated to the cost of performing a contract which 
would be applicable to all cases. The proper proportion of 
the indirect costs to be applied to the cost of performing a 


particular contract depends upon all the facts and circum- 
stances relating to the performance of the particular con- 
tract. * * *” 

Said Treasury Decision delegated the duty of deter- 
mining the profit, and the excess profit, if any, on 
Vinson Act contracts to the Commissioner of Internal 
Revenue. 

It will be noted that T. D. 4434 was issued within 
less than two months after the passage of the Vinson 
Act. The Treasury Decision was necessarily general 
in its terms. Much was left open for construction. 
The administration of Section 3 of the Act was left 
primarily to the Bureau of Internal Revenue. The 
Bureau had no precedents to guide it, although its 
experience in administering the income tax laws 
proved valuable to it in tackling the provisions of the 
Vinson Act. The governmental authorities proceeded 
cautiously in their efforts to arrive at a fair and equi- 
table construction of the Act. Many questions were 
arising which made many contractors and subcon- 
tractors hesitate to seek Vinson Act business. The 
Navy Department was in the midst of its building 
program and desired to get the best materials therefor 
that it could with a minimum of delay at the least 
cost. The industries were clamoring for reasonable 
certainty as to what their profits would be on con- 
tracts or subcontracts subject to the Act. The general 
provisions of T. D. 4434 did not satisfy them in this 
respect. The naval program was being impeded. As 
a result of this situation, machinery was set up 
whereby there could be a free exchange of informa- 
tion between the Treasury Department, the Navy 
Department, and the various industries affected. The 
Commissioner of Internal Revenue, contrary to the 
general practice in tax matters, issued advance rulings 
in certain types of cases. Efiort was made to dispel 
fear, as far as possible, by assuring representatives of 
the various industries that the provisions of the Act 
would be given a reasonable construction. The pri- 
mary concern of the industries was how the Govern- 
ment would determine the amount of profit realized 
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from the contracts covered by the Act. As shown 
above, the method provided in T. D. 4434 was very 
general in its terms. The determination of this amount 
depended on two factors, namely, the amount of the 
contract price, and the cost of performing the con- 
tract, the difference between these two factors being 
the profit. The contract price was fixed by the con- 
tract, and this factor, although subject to adjustment 
in certain cases (such as cash discounts and bonuses) 
did not give much trouble. The other factor to be 
used in the process of determining profit, namely “cost 
of performing the contract” was dependent upon the 
construction placed upon such phrase. The problem 
was and is primarily one of cost accounting; and, 
while certain items, according to generally accepted 


accounting principles, are included in cost, there are 
certain other items with respect to which there is a 


conflict in opinion among accounting authorities. It 
is in this latter field that the real difficulties of admin- 
istration of Section 3 of the Vinson Act originally 
lay, and for that matter still exist. A proper construc- 
tion of the phrase “cost of performing the contract” 
is the key to the whole Act. Other questions are 
comparatively simple. 

In the early stages of its administration of the Act, 
the Bureau of Internal Revenue, pursuant to the 
policy hereinabove outlined, issued rulings to the 
effect that: 

(1) State and federal income taxes were not includible in 
the cost of performing a contract; 


(2) Bad debts were not includible in the cost of performing 
a contract; 


(3) Experimental expense was allowable as a matter of 
principle, subject to ratable and reasonable allocation; 


(4) The ordinary commercial cost of marketing articles, 
designated under the heading of “selling expense” was not a 
part of the cost of performing a contract (later modified by 
regulation); and 


(5) Interest on bonded indebtedness was not a part of the 
cost of performing a contract. 
At this time the question of the proper method of 
accounting procedure for Vinson Act purposes also 
arose. Here again the government authorities at- 
tempted to eliminate fear by assuring the various 
industries that it was not intended that established 
accounting procedure should be disrupted or in- 
terfered with which was reasonably complete and 
sufficiently detailed to permit, without difficulty, 


adjustment of the book cost where necessary, for 
purposes of the Act. 


N ADDITION to the foregoing, one other rather 
serious problem arose at the outset. It was ruled 
that the performance bonds required by the Navy De- 
partment, in addition to covering the other obligations of 
the contractor, covered the contractor’s duty imposed 
by Section 3 of the Vinson Act to pay over the excess 
profit, if any, to the Government. As a result of this 
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ruling, the bonding companies hesitated to execute 
the necessary bonds, and the rates on premiums rose 
sharply. Increased rates on the premiums were quite 
naturally passed on to the Government, and resulted 
in a higher cost. 


Asaresult of the above-described situation, amend- 
ments to the Act were proposed, and during May, 
1935, hearings relative thereto were held before the 
Committee on Naval Affairs of the House of Repre- 
sentatives, at which representatives of the Navy De- 
partment, the Treasury Department, and the affected 
industries appeared. At these hearings, the provisions 


of the original Act, its purpose, and its administration 
were discussed in detail.2 Anyone present at said 


hearings could hardly fail to be impressed with the 
fact that the Committee thought that Section 3 of the 
Act was intended to be very limited in its scope. In 
this connection, attention is called to the statement 
of the Chairman, at page 1539, to the effect that the 
purpose was to limit profit on the hull, machinery, 
armor, and heavy parts of a ship. Yet the Govern- 
ment has held that powder necessary to fill the 
original magazine of a ship is a portion thereof 
and subject to the profit limitation contained in 
the Act. The Government from the beginning also 
held that subcontractors included materialmen and 
suppliers. Just how far back the chain would go in 
determining what subcontractors or materialmen are 
subject to Section 3 of the Act nobody knows. The 
diligent and highly conscientious who identify are 
likely to be penalized, while the shiftless and careless 
are from necessity likely to escape. It thus appears 
that Section 3 of the Act, which was originally in- 
tended to be somewhat narrow in its scope, has very 
wide ramifications. A reading of these hearings will 
also convince one that the Committee was extremely 
desirous of having the administrative authorities be 
liberal with respect to the items which should be in- 
cluded in cost in arriving at profit from contracts. In 
an opinion,? the Department of Justice ruled that the 
Act should be given no effect beyond its terms by 
analogy or otherwise. 


DRIEFLY stated, as the result of the above-men- 

tioned hearings and later hearings held before 
the Committee on Naval Affairs of the Senate, the 
Act of March 27, 1934, was amended on June 25, 1936, 
Public No. 804, Seventy-fourth Congress, in effect 
as follows: 


(1) Vinson Act profit was placed on an annual basis corre- 
sponding to the contractor’s or subcontractor’s income tax 
year. The contract prices of all contracts or subcontracts 
completed during such year were to be aggregated, and the 


*See Hearings before Committee on Naval Affairs of the House of 
Representatives on Sundry Legislation affecting the Naval Estab- 
lishment (1935), pages 1379 to 1565. 

° 37 Op. Atty. Gen. 487. 
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costs of performing such contracts or subcontracts were to 
be aggregated, the difference being the amount of Vinson 
Act profit subject to the 10 per cent profit limitation. The 
profit limitation was 10 per cent of the aggregate contract 


prices of all contracts or subcontracts completed within the 
taxable year. 


(2) If there was a net loss from Vinson Act business for 
the taxable year, the contractor or subcontractor could deduct 


this loss from his Vinson Act profit for the succeeding tax- 
able year. 


(3) Sureties on performance bonds were expressly relieved 


from liability for payment to the Government of excess profits 
under the Act. 


(4) Contracts or subcontracts for certain scientific equip- 
ment used for communication, target detection, navigation, 
and fire control were excluded from the profit limitation pro- 
visions of the Act. 

(5) The procedural provisions for the collection of the ex- 
cess profit in the event of failure of voluntary payment thereof 
were amplified and clarified by making all provisions of law 
(including penalties) applicable with respect to income taxes 
imposed by Title I of the Revenue Act of 1934 applicable with 
respect to the assessment, collection, or payment of excess 
profits to the Treasury. 


(6) Provisions of Title I of the Revenue Act of 1934 were 
made applicable to all overpayments of excess profits to the 
Government. The law as amended applied to contracts or 
subcontracts completed within income taxable years begin- 
ning after December 31, 1935, except that the provisions rela- 
tive to assessment, collection, payment, or refund of excess 
profits were made retroactive to March 27, 1934.4 

Following the aforesaid amendments, the Treasury 
Department and Navy Department issued T. D. 4723 
(approved by Treasury Department December 31, 
1936 and by Navy Department January 6, 1937).5 


T. D. 4723 superseded T. D. 4434. It gave a much 
more detailed construction of the Act than T. D. 


4434. The government authorities had studied the 
Act in the light of specific cases and were in a much 
better position to construe the Act at the time of 
the promulgation of this Treasury Decision. Much 
was still left in the field of uncertainty, however, and 
T. D. 4723 was amended by T. D. 4741 (approved 
by Treasury Department June 1, 1937 and by Navy 


Department June 3, 1937)°, by T. D. 4861 (approved 
by Treasury Department September 16, 1938 and by 


Navy Department September 19, 1938)’, and by T. D. 
4897 (approved by Treasury Department April 5, 1939 
and by Navy Department April 24, 1939)%. It is to 
be noted that T. D. 4741 and T. D. 4861 related pri- 
marily to the elements of cost, while T. D. 4897 re- 
lated to the allowance of a credit for federal excess 
profits tax as well as federal income tax on excess 
profits in respect of which the contractor had paid 
such taxes, and to preservation of records for inspec- 
tion purposes. The trend of these various Treasury 


decisions was towards a more liberal construction 
of the Act. 





*See Foster Wheeler Corporation v. Commissioner, 42 BTA —, 
No. 9, for general discussion of the Act before and after amendment 
of June 25, 1936. 

5C. B. 1937-1, page 519. 

®C. B. 1937-1, page 531. 

7C. B. 1938-2, page 480. 

8 C, B. 1939-1, page 404. 
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From the foregoing, it is to be observed that the 
amendment of June 25, 1936 softened the effects of 
the Act by allowing current losses to offset current 
gains on Vinson Act business, and by allowing a net 
loss for one taxable period to offset like gains for the 
succeeding taxable period. The amendment further 
eliminated the troublesome surety problem and clari- 
fied the administrative provisions. These amend- 
ments represented a great stride towards making 
Section 3 of the Act more workable. 


On April 3, 1939, Section 3 of the Vinson Act was 
again amended, by Section 14 of Public No. 18 (the 
National Defense Act), Seventy-sixth Congress,® so 
as to provide that in the case of naval aircraft, or 
portions thereof, the contractors or subcontractors 
should agree that all profit in excess of 12% of the 
contract price should be paid into the Treasury. Said 
amendment also provided that if there was a net loss 
or a net profit less than 12% on such contracts or 
subcontracts completed within the income-taxable 
year of the contractor or subcontractor, such net loss 
or deficiency in profit should be allowed as a credit 
in determining the excess profits, if any, during the 
next succeeding four income-taxable years. The Act 
of April 3, 1939, provided that Section 3 of the Vinson 
Act, as amended, should be applicable with respect to 
contracts for aircraft, or any portion thereof, for the 
Army, to the same extent and in the same manner 
that such provisions are applicable with respect to 
contracts for aircraft, or any portion thereof, for the 
Navy, with the proviso, however, that the Secretary 
of War should exercise all functions under such Sec- 
tion with respect to aircraft for the Army which are 
exercised by the Secretary of the Navy with respect 
to aircraft for the Navy. 


FTER the passage of the Act of April 3, 1939, the 
Treasury Department and Navy Department pro- 
mulgated T. D. 49067*° (approved by Treasury De- 
partment on June 16, 1939 and by Navy Department 
on June 23, 1939), which covered the liability for 
excess profits on contracts or subcontracts for the 
construction or manufacture of any complete naval 
vessel or aircraft, or any portion thereof, completed 
within income taxable years ending after April 3, 
1939. T. D. 4723, as amended, was left in effect with 
respect to all Vinson Act contracts or subcontracts com- 
pleted in income taxable years ended prior to April 3, 
1939, but was superseded by T. D. 4906 for all income 
taxable years ending after said date. 
The Treasury Department and War Department 
promulgated T. D. 4909 ** (approved by the Treasury 
Department on June 16, 1939 and by the War De- 


*TI, R. B. 1939-20, page 13. 
”T, R. B. 1939-27, page 8. 
uT, R. B. 1939-27, page 25. 
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partment on June 28, 1939) which covered contracts 
or subcontracts for Army aircraft, or portions thereof, 
entered into after April 3, 1939. 


In view of the manner in which Section 3 of the 
Vinson Act was amended and its provisions extended 
to cover Army aircraft, several questions may arise. 
Under the Vinson Act, as amended, prior to the 
amendment of April 3, 1939, losses on naval vessels 
could be offset against gains on naval aircraft, and 
vice versa. Can this still be done under T. D. 4906? 
The Treasury decision appears to preclude such off- 
setting in the example set out therein. When the 
occasion arises, this interpretation of the Act by the 
Treasury Department will in all probability be con- 
tested. Can Army aircraft losses be offset against 
naval gains, and vice versa? In view of the separate 
treatment of Army and Navy business, it is not be- 
lieved that the losses in respect of one will be allowed 
as an offset against the other.'* It is also noted that 
in the last proviso of Section 3(b) of the Act, as 
amended, it is stated that the income taxable years 
shall be such taxable years beginning after Decem- 
ber 31, 1935. Assuming that certain contractors or 


subcontractors had paid all profit on naval aircraft in 
excess of 10% to the Treasury for the years 1936, 


1937, and 1938, would they be entitled to a refund by 
virtue of the raising of the profit limitation to 12% 


by the Act of April 3, 1939? It is quite clear that the 
government authorities would answer this question 


in the negative. In view of the contractual features 
of the Act it is believed that their position in this 
respect would be upheld. In this connection, it is to be 
noted, however, that the government has held in at least 
one case that Section 3 of the Vinson Act applied 
although it was not mentioned in the contract." 
While the present Treasury decisions serve as a 
real guide, both to the government authorities and 
contractors and subcontractors, there are necessar- 
ily certain types of questions daily arising which must 
be examined in the light of the particular facts in the 
particular case, and which are not susceptible of 
being covered by a regulation or Treasury decision. 
It is particularly in this field that sound judgment 
should be exercised, both on the part of the govern- 
mental authorities and the affected industries if the 
Act is to work in its most efficient manner. A strict 
and arbitrary construction with respect to these doubt- 
ful items would undoubtedly result in keeping many 
industries from seeking Vinson Act and National 
Defense Act business, thereby lessening competition 
and in the final analysis increasing cost to the Gov- 
ernment. The Acts provide for the possibility of a 
profit of 10% of contract prices in the case of naval 





127, T. 3377, I. R. B. (1940) No. 22, page 9. 
137, T. 3284, C. B. 1939-1, page 407. 
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vessels and 12% for all aircraft. If, by virtue of strict 
construction of one of the factors used in computing 
profit, contractors or subcontractors are convinced 
that it is impossible for them to earn a real profit in 
the amount permitted by the Acts, they could hardly 
be blamed for losing interest in this type of business. 
On the other hand, the government authorities could 
hardly be blamed for dealing harshly with contractors 
or subcontractors who attempt to get more than the 
allowable profit by loading costs of Vinson Act or 
National Defense Act business. Sound administration 
of the provisions of the Acts calls for a fair attitude 
on the part of all parties concerned. In this connec- 
tion, experience has shown that accounting nomen- 
clature has been a source of considerable confusion 
in determining the items of cost of performing a con- 
tract. The various meanings ascribed to the term 
“selling expense” is an outstanding example of this. 
Another item affecting cost which is of current inter- 
est is the treatment of amortization of special facilities 
erected for the purpose of fulfilling contracts or sub- 
contracts under the Vinson Act or the National De- 
fense Act. The Treasury Department has recognized 
the difficulties inherent in this question, and has met 
the situation by permitting closing agreements to be 
executed in advance covering the manner in which the 
cost of such facilities shall be treated in computing profit 
under the Vinson Act and the National Defense Act. 

One other question of genera! interest, especially 
to subcontractors or suppliers, it is believed, merits 
discussion. As shown above, the profit limitation 
provisions of the Acts apply only to contracts or sub- 
contracts in excess of $10,000. The Acts also provide 
that contractors and subcontractors shall agree that 
they will not split contracts or subcontracts for the 
purpose of evading the profit limitation provisions of 
the Acts. Prime contractors are penalized by the 
Treasury decisions if they fail to procure agreement 
from subcontractors that they are subject to the profit 
limitation provisions of the Acts with respect to busi- 
ness covered thereby. The Treasury decisions provide 
that 


“* * * Tf a contracting party places orders with another 
party, aggregating an amount in excess of $10,000, for articles 
or materials which constitute a part of the cost of performing 
the contract or subcontract, the placing of such orders shall 
constitute a subcontract within the scope of the Act, unless 
it is clearly shown that each of the orders involving $10,000 
or less is a bona fide separate and distinct subcontract and 
not a subdivision made for the purpose of evading the pro- 
visions of the Act.” 


The Bureau has ruled that no formal contract between 
the prime contractor and the subcontractors is neces- 
sary.1* Ordinarily, in placing an order with the ma- 
terialman or supplier, there is stamped og written on 


*T. T. 3338, C. B. 1939-2, page 421. 
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the order a notation that the order is placed subject 
to the provisions of the Vinson Act or the National 
Defense Act, as the case may be. Many prime con- 
tractors have adopted the practice of placing such a 
notation on all their orders, regardless of amount, for 
material to be used by them in the performance of 
their contracts under the Acts. While this practice 
on the part of the prime contractors is probably the 
easiest way for them to avoid any possibility of being 
charged with splitting subcontracts, it is believed to 


be unfair to subcontractors and suppliers. The ques- 
tion of how such orders are to be treated on the books 


of the subcontractor or supplier immediately arises. 
Additional accounting services are required with re- 
spect to business that was never intended to be af- 
fected by the Acts. Furthermore, it is to be noted 
that it is not every splitting of a contract or sub- 
contract that is objectionable. There may be 
perfectly legitimate business reasons for a prime con- 
tractor to acquire materials from different companies 
or at different times from the same company. It is 
only where the splitting is made for the purpose of 
evading the Acts that liability to pay over excess 


profit will attach. Where in the ordinary course of 
business individual orders for $10,000 or less are 


placed, without any general covering contract or sub- 
contract providing for total orders in excess of 
$10,000, it is believed that each order should stand 
on its own footing as a separate contract or subcon- 
tract, the contractor or subcontractor not being liable 
for any return of excess profits. 


HE Treasury decisions provide that upon the 

completion of a contract or subcontract falling 
within the scope of the Acts, the contracting party shall 
make a report under oath, to the Secretary of the Navy, 
in case of naval business, or to the Secretary of 
War, in case of army business. A copy of such report 
is required to be transmitted by the contracting party 
to the Secretary of the Treasury. Unless otherwise 


determined jointly by the Secretary of the Navy, in 
case of naval business, or the Secretary of War, in 


case of army business, and the Secretary of the Treas- 
ury, the date of delivery of a vessel, aircraft, or por- 
tion thereof, shall be considered the date of the 
completion of the contract. If a contract or subcon- 
tract is cancelled or terminated, it is regarded as com- 
pleted at the time of the cancellation or termination. 
Annual reports of all contracts or subcontracts com- 
pleted within the income-taxable year are required 
to be filed on or before the fifteenth day of the ninth 
month following the close of the contracting party’s 
income-taxable year with the Collector of Internal 
Revenue for the collection district in which the con- 
tracting party files an income tax return. The amount 
of the excess profit liability shall be paid on or before 
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the due date for filing the annual report with the 
Collector, unless the contractor elects to pay it in 
quarterly installments, in which event the first install- 
ment is payable on or before the date prescribed for 
the payment as a single payment, the second install- 
ment on or before the fifteenth day of the third month, 
the third installment on or before the fifteenth day 
of the sixth month, and the fourth installment on or 
before the fifteen day of the ninth month, after such 
date. 

In the event of a contest between a contractor or 
subcontractor and the Government relative to excess 
profits liability under the aforesaid Acts, procedure 
analogous to that used in an income tax case will be 
followed before the Bureau of Internal Revenue, the 
3oard of Tax Appeals, or the courts. 


Amendment of the Above-Named Acts by H. R. 
No. 9822—Approved on June 28, 1940 


Since writing the above, Congress passed, and the 
President, on June 28, 1940, approved House Resolution 
9822, entitled “An Act To Expedite Naval Shipbuild- 
ing, and For Other Purposes”, commonly referred to 
as the “Speed-Up” Bill. 

Section 2(b) of this Act, in effect, amended Section 
3 of the Vinson Act and the pertinent provisions of 
the National Defense Act so as to require the pay- 
ment to the Government of all profit in excess of 8% 
(in lieu of the 10% and 12% specified in such Sec- 
tion 3) of the total contract prices of any naval vessels 
or any Army aircraft or Navy aircraft, or any portion 
thereof, in respect of any contracts entered into after 
the date of the approval of this Act and completed 
during the contractor’s income-taxable year; pro- 
vided, however (except in case of prime contracts 





Founders and Builders of the 
Income Tax 


We have on hand a limited number of 
reprints of “Founders and Builders of the 
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covering the entire series, is in the form 
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made on a cost-plus-a-fixed-fee basis) any profit in 
excess of 8.7% of the cost of performing such con- 
tracts should be considered to be profit in excess of 
8% of the total contract prices of such contracts, 


3riefly stated, the effect of this amendment is to lower 
the amount of profit allowable on Vinson Act con- 


tracts entered into after June 28, 1940 to 8% of the 
contract prices, but in no event (except in case of 
prime contracts on a cost-plus-a-fixed-fee basis) to 
exceed 8.7% of the cost of performing such contracts, 

Section 3 of this Act amended Section 3 of the 
Vinson Act and the pertinent provisions of the Na- 
tional Defense Act so as to make the excess profit 
limitation applicable only in the case of contracts or 


subcontracts where the award exceeds $25,000. As 
shown above, prior to this amendment the excess 


profit limitation applied to all contracts or subcon- 
tracts where the award exceeded $10,000. This pro- 
vision of the Act applies only in the case of contracts 
entered into after June 28, 1940, and during the period 
of national emergency declared to exist by the Presi- 
dent on September 8, 1939. 


Section 4 of this Act provides that in the case of 
the need for special facilities during the emergency 
for the construction of naval vessels or Army or Navy 
aircraft, or any portion thereof, the Secretary of War, 
or the Secretary of the Navy, as the case may be, after 
agreement with the contractor or subcontractor, shall 
certify to the Commissioner of Internal Revenue the 
portion of the cost of such special facilities to be 
charged against the contract or subcontract. ‘This 
applies to contracts or subcontracts whether entered 
into before or after the date of enactment of this Act. 
For the purposes of Section 3 of the Vinson Act, as 
amended, such certification shall be subject to such 
regulations as the President may prescribe, but shall 
be binding upon the Commissioner of Internal Revenue 
unless, within five days after receipt of such certifica- 
tion, he makes formal objection thereto to the Secre- 
tary of the Navy or the Secretary of War, as the case 
may be. This section of the Act further provides that 
for the purpose of computing the excess profits, the part 
of the cost of such special facilities allocated to the 
contract or subcontract shall be considered a reduc- 
tion in the contract price. Provision is also made for 
a corresponding reduction in the basis of such special 
facilities for Vinson Act purposes. From a practical 
viewpoint, the effect of this appears to be to give to 
the service Departments, during the emergency, con- 
siderably more latitude with reference to the amorti- 
zation of special facilities for Vinson Act purposes 
than they have heretofore possessed. 

Section 12 of this Act provides that all the preceding 
sections thereof shall terminate June 30, 1942, unless 
Congress shall otherwise provide. 
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ECTION 41 of the Internal Revenue Code dated 
February 10, 1939 reads: “The net income shall 
be computed upon the basis of the taxpayer’s 

annual accounting period ... in accordance with the 
method of accounting regularly employed in keep- 
ing the books of such taxpayer.” The income tax re- 
turn for corporations requires that there be submitted 
a balance sheet at the opening and close of the fiscal 
year, a statement of profit and loss, each supported 
by appropriate schedules, together with the following 
affidavit, signed under oath by the person or persons 
who prepared the return: 


“T/we swear (or affirm) that I/we prepared this return 
for the person named herein and that the return (including 
any accompanying schedules and statements) ‘s a true, cor- 
rect and complete statement of all information respecting 
the income tax and/or excess profits tax liability of the 
person for whom this return has been prepared of which 
I/we have any knowledge.” 

Where the tax return is prepared by the same 
accountant who audited the corporate accounts this 
affidavit, in effect, must be taken to mean that recog- 
nized and accepted accounting practices were followed 
in the preparation of the financial reports except 
where the tax law either ran counter to such accepted 
practice or permitted alternative methods for the pur- 
pose of determining taxable income. Further, if after 
examination, it is the considered judgment of the 
Bureau that the methods followed in the prepara- 
tion of the returns do not clearly reflect income, Sec- 
tion 41 provides that, “ ... the computation shall be 


* Based on an address before The Federal Tax Forum, New York 
City. 
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made in accordance with such method as in the opin- 
ion of the Commission does clearly reflect income.” 

Under the Securities Act of 1933 and the Securities 
Exchange Act of 1934, all corporations whose securi- 
ties are sold in interstate commerce or traded in on 
any of the nation’s securities exchanges or over-the- 
counter markets, are required to file with the Securi- 
ties and Exchange Commission, at registration and 
annually thereafter, copies of their financial reports 
certified to by independent public accountants. These 
certified statements are then examined by the Com- 
mission’s accountants 


“to determine whether the methods followed in their prepa- 
ration are generally recognized and if not, to cause the state- 
ments to be amended in accordance with generally accepted 
principles.” 

To help both the registrants and their accountants in 
the preparation of the required reports, instruction 
books have been prepared by the Commission which 
prescribe in reasonable detail the form and content 
of the required financial statements.1 Since no new 
issues of securities may be sold and trading in securi- 
ties already issued may be suspended unless a regis- 
tration statement is in effect, and since the Commission 
will not permit a registration to become effective nor 
one already effective to continue in effect unless the 
financial reports filed are prepared in accordance with 
what its examiners consider to be “recognized and 
accepted accounting practices,” the Commission’s ac- 
countants, in the final analysis, have become account- 
ants’ accountants. Hundreds of statements certified 
by prominent firms of accountants as well as the 
certificates of many of these accountants have been 





1 The latest instruction book is known as Regulation S-X. 
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rejected by the Commission and returned for correc- 
tion. This is having a most profound effect on the 
profession. 


In view of this situation tax accountants, while 
fully cognizant of the fact that statements submitted 
to the Internal Revenue Bureau are intended to serve 
a purpose quite different from those submitted to the 
Securities and Exchange Commission, have been 
prompted to ask the following two questions: First, 
what effect, if any, might the accounting require- 
ments of the S. E. C. be expected to have on tax 
reporting and tax accounting? Second, are the dis- 
closures in the financial reports filed with the S. E. C. 
such as would prove of interest or value either to the 
Internal Revenue Bureau or to the corporation’s tax 
accountant? 

In the greater number of cases amendments or 
corrections to financial reports first filed are brought 
about as a result of a “deficiency letter” sent by the 
Commission to the registrant notifying the company 
of those items or sections of the report which, in the 
opinion of the Commission’s examiners, have not been 
prepared in accordance with its requirements. Per- 
haps a comparative study of a number of deficient 
(rejected) and amended (corrected) statements on 
file with the S. E. C. might enable the tax accountant 
to supply his own answers to the questions raised. 

In the case of one company which filed on Form 
A-2,? the following presentation of investments in and 
advances to its 100% owned subsidiary was cited 
deficient : 


Investment in Subsidiary and Affiliated Companies 
(Schedule I): 


The Gabriel Kari-Keen Company (100% owned) 
(See note 3) 


| $150,000.00 

Advances 5 20,359.24 
Gabriel Pneumatic Vulcanizer, Inc. 

(52% owned) Capital Stock 

TN regi Si ir iiss hve One cy tes 19,968.37 

$190,327.61 

Surplus 

Deficit from operations 


.. $428,416.82 
Footnotes to Balance Sheet 

(3) The book value of the registrant’s investment in and 
advances to the Gabriel Kari-Keen Company is $281.97. 
The book value of the registrant’s investment in Gabriel 
Pneumatic Vulcanizer, Inc. is $19,968.37, the registrant 


having recorded its portion of losses sustained by 
affiliates. 


(4) 


In the amended balance sheet, only the present 
value of the registrant’s investment in and advances 
to the Gabriel Kari-Keen Company was shown as an 
asset and the balance, $170,077.27 was written off to 
earned surplus. 





2? File No. 2-2191. 
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Investment in Subsidiary and Affiliated Companies 
(Schedule I): 
The Gabriel Kari-Keen Company (100% owned) 
(See note 3) 
Capital Stock written of... .. 0 nec c ene ceeen 
UMIRS oo) ye wt eee 
Less: Reserve for Loss on Advances to Sub- 


sidiary (Schedule VI) 20,077.27 


$ 281.97 


Gabriel Pneumatic Vulcanizer, Inc. 
(52% owned) Capital Stock 
De NE | RRR a pr ei Dee nn) eh ere near 19,968.37 
$20,250.34 
Surplus 
BGRCtH TVORE GPETALIONS: . 2... 6. 2.6 ce hes se wtess 


$598,494.09 


Footnotes to Balance Sheet 


(3) The registrant’s investment in capital stock of the 
Gabriel Kari-Keen Company is $150,000.00. This in- 
vestment has been entirely written off due to losses 
sustained by subsidiary. In addition a reserve of 
$20,077.27 is provided to reflect the advances to this 
subsidiary at their book value. 

The registrant’s total investment in Gabriel Pneumatic 
Vulcanizer, Inc. is $28,840.00. This investment has 
been reduced by $8,871.63 which amount is the portion 
(52%) of the losses sustained by that company. 


(4) 


One of the largest chain stores in the country, listed 
on the New York Stock Exchange, has subsidiaries in 
both Great Britain and Germany. Under British Law, 
the registrant does not have the power to initiate the 
declaration of dividends in such British subsidiary. 
In the case of the subsidiary in Germany, due to for- 
eign exchange control in that country which restricts the 
transfer of funds from Germany, there is a definite 
limitation upon the right of the German subsidiary to 
pay dividends to foreign stockholders. The regis- 
trant followed the policy of including in its income 
and investment account its share of the undistributed 
earnings of these foreign subsidiaries. The presenta- 
tion of this information in the original profit and loss 
statement, balance sheet and surplus schedule were 
found unsatisfactory and cited deficient accordingly. 
A comparison of the deficient and amended sections 
of the profit and loss statement should prove of in- 
terest :* 


Deficient Presentation 
Other Income 
Miscellaneous other income: 
Foreign subsidiaries (b) $4,074,315.10 


Net Income 


Schedule VII .. $32,142,362.76 


———— 





Footnote to Profit & Loss Statement 
(b) Undistributed earnings of unconsolidated foreign 
subsidiaries (shown in Schedule IX) have been con- 
verted at the following rates: 
Great Britain $4.8665 


Germany 





3 Filed on Form 10, File No, 1-238, for the year ended December 
31, 1934, 


























































August, 1940 





In the amended presentation no change was made 
in the body of the profit and loss statement itself. 
However, the original footnote (b) was changed to 
read as follows: 


9.24 (b) This item represents the Undistributed Current Earn- 
ings of Y Co., Ltd., England and Y Co., G. M. B. H., 
Germany, applicable to the stock holdings of the regis- 


p77 Pgs 
ined trant, as shown on Schedule I, converted at the fol- 
1.97 lowing rates: 

Great Britain .... 2... $4.8665 

EE op ok venuccadenees 2382 
98.37 This amount is not available to the registrant until 
—— declared and paid as dividends by the respective com- 
0.34 panies. If such earnings were not so credited to Profit 
= and Loss, Net Income would be reduced to $28,068,047.66. 
14.09 Although the registrant owns 52.7% of the ordinary 
isto d shares of the British Company, it does not have the 
aa power under the British law to initiate the declaration 

the of dividends. 

+ ion. Due to Foreign Exchange control in Germany, restrict- 
adie ing the transfer of funds from Germany to this country, 
eo there are limitations upon the ability of the German 


this Company, to pay dividends to foreign stockholders. 


Another case* is that of a company which was 
natic | organized on March 7, 1936, and presented its financial 





Bs report to the Commission dated June 30, 1936. In 
the balance sheet first filed, the following footnote C 
appeared: 

sted yee = 

_ i “No provision has been made for amortization of patents, 

>Ss in | . 717 
trade-marks, licenses and good-will. 

aw, ’ , 

ot In the amended balance sheet this new item appeared, 

hone “Less amortization (see Note C) $2,083.33” as a de- 

a. duction from the amount of the Intangible Assets 

: the supported by this informative amended footnote C: 

4 A ee = 

= | “The company proposes to amortize in fifteen (15) years 

nite | ; 2 : 

commencing June 1, 1936, such portion of the cost of patents 
y to and trade-marks as is represented by the minimum amount 
> 9'1S- of $375,000 payable over a period of fifteen (15) years in 
alien respect of gross sales. Any additional amount which may 
become due in respect of gross sales will be amortized in 
uted the years in which such amounts apply. A final decision 
nta- has not yet been reached regarding amortization of the 
a remainder ot the cost of patents and trade-marks 57202 
loss ind f tl f d 1 ks ($135,725.40) 
a but it is anticipated that commencing in the year 1938, such 
were amounts will be amortized over the remaining life of the 
gly. patent.” 
‘ions The following presentation of Deferred Charges in 
f in- this same balance sheet also was rejected: 
Deferred Charges 
Inst. No. 15 
PEGiald. TE WRONSES: 66k asada dcdletitnaraerneda $ 4,332.64 
Other deferred charges 
315.10 Development and Pre-Operating 
—— expenses (see footnote (e)). ............ 18,942.60 
‘ Leasehold Rights in Patented 

562.76 Equipment (footnote (f))......... 4,257.96 

— Less Provisions for Amortization... 16.66 4,241.30 

reign $27,516.54 

con- seriemerptoemgare 
Footnotes to Balance Sheet 
June 30, 1936: 
Inasmuch as the operations of M. Co., Inc., have not 
reached a scale proportionate with the expenses in- 
ember i 


*Form A-1, File No, 2-2498-1. 
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curred in setting up manufacturing facilities and for 
advertising and establishing outlets for its products, 
the net expenses for the period from March 7, 1936 
(the date of incorporation of the Company) to June 
30, 1936 are shown as a deferred charge under the 
caption “Development and Pre-Operating Expenses.” 
It is the intention to gradually write off such expenses 
against future operations of the Company. 


In the amended balance sheet the Deferred Charges 
were reduced to $8,573.94. Together with this 
amended presentation there was submitted for the 
first time a statement of Profit and Loss captioned, 
“from date of incorporation March 7, 1936 to June 
30, 1936” showing a net loss of $21,025.93 (Develop- 
ment and Pre-Operating Expenses of $18,942.60 plus 
a charge for amortization of Intangible Assets of 
$2,083.33.) Presumably as a protest against the 
Commission’s requirement that the $18,942.60 be re- 
ported as an operating loss rather than as a deferred 
charge, the profit and loss statement submitted by 
amendment contained this footnote: 


“The Company considers that the result of operations for 
the period covered by the foregoing profit and loss state- 
ment is not a fair indication of the results to be expected 
when manufacturing operations reach a commercial stage. 
The company did not commence manufacturing operations 
on its own account until June 1, 1936, and during the entire 
month such operations were confined to the output of one 

producing machine.” 


The Q Biscuit Company °® in a footnote to Schedule 
II submitted in support of the balance sheet dated 
December 31, 1935, explained its depreciation policy 
in part as follows: 


The policy of the . . . Company (registrant) with 
respect to depreciation has been to provide an allowance 
therefor, which has been. credited directly to the asset , 
account. For the year 1935, this allowance amounted to 
$2,343,501.60. The company’s policy with respect to charg- 
ing off certain expenditures to repairs instead of to capital 
or depreciation reserve is a conservative one. 


Among other things, this statement failed to dis- 
close that the amount of depreciation deducted for 
income tax purposes was different from the amount 
deducted in its accounts. The deficient statement 
was amended to read as follows: 


The policy of the . . . Company (registrant) with 
respect to depreciation for the year 1935 was to provide 
an allowance therefor at rates which, in the opinion of 
officers of the company, are adequate for normal deprecia- 
tion (wear and tear) and obsolescence. The allowance for 
the year 1935 which amounted to $2,343,591.60 was credited 
directly to the asset account. The amount claimed as a deduc- 
tion for federal income tax purposes for 1935 was $2,336,462.55. 

The company’s policy with respect to charging off certain 
expenditures to repairs instead of to capital or to deprecia- 
tion reserve is a conservative one. In addition to allowance 
for depreciation referred to above, the company has charged 
direct to operations in 1935 retired plant items aggregating 
$158,218.38. 


Schedule III “Reserve for Depreciation & Obso- 
lescence” submitted by another large corporation listed 





5 Filed on Form 10-K, File No. 1-1021-2. 
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on the New York Stock Exchange® reported de- 
preciation for the year of $14,309,893.24 (1) and a 
credit adjustment to the Reserve for Depreciation of 
$856,068.44 (2). Footnote (1) explained the deprecia- 
tion policy as follows: 


The policy of the registrant and of its subsidiary companies 
is to provide for depreciation and obsolescence of plant and 
equipment at annual rates which are reviewed at regular in- 
tervals and provisions made when warranted. 


And the appraisal adjustment was explained in foot- 
note (2) in this manner: 


Appraisal adjustment (see note 1) on Schedule II above. 


In the amended filing the depreciation policy was 
changed to read as follows: 


(1) The main purpose for which the depreciation reserve 
is created is to provide a reserve for depreciation and obso- 
lescence to take care of permanent assets as they become 
obsolete. Plant asset retirements and write-downs due to 
decreased utility or other causes are charged for the most 
part to the reserve; repairs and replacements occasioned by 
wear and tear are charged to operations. The annual provi- 
sion for depreciation and obsolescence is computed at per- 
centages of all depreciable property the rates used being 
reviewed at regular intervals and revision made when war- 
ranted. Buildings generally are depreciated at rates ranging 
from 244% to 6% per annum and equipment at rates from 
3% to 10%. Special buildings and equipment, in some in- 
stances, are depreciated at approximately higher rates rang- 
ing up to 10% and 26% respectively. Salesmen’s automobiles 
are depreciated at a rate of 18% per annum although at sub- 
stantially higher rates and trucks used for delivery purposes 
are depreciated on a mileage basis. 

And the explanation of the appraisal adjustment was 
also changed: 

(2) Appraisal adjustment. A property costing approxi- 
mately $1,230,000 to construct, acquired in connection with 
the purchase of the net assets and business of a corporation 
at a receiver’s public sale in 1934, was recorded on the books 
at $127,612.99, representing an allocation of the purchase price 
of the net assets and business acquired. Because of the dis- 
parity of the aforementioned amounts, the property was 
appraised in 1935, and the amount of $127,612.99 was adjusted 
upwards to an amount of $983,681.43 with a contra credit to 
the reserve for depreciation and obsolescence. 

Typical of the type of disclosure which corporations 
are required to present in their profit and loss state- 
ment is found in the case of the chain store referred 
to above.?. The following presentation was submitted 
with the request that the details of “Cost of Sales 
and Expenses” be kept from the public files: 

Gross Sales 

Less Discounts, Returns & Allowances $270,684,797.23 

Cost of Sales and Expenses 


(Filed Confidentially) 245,916,611.06 


$ 24,768,186.17 


The Commission denied the registrant’s right to such 
confidential treatment and placed in the public files 
the following presentation: 





6 Filed on Form 10-K, File No. 


1-815-2, dated December 31, 1935. 
7 Filed on Form 10, File No. 


1-238. 
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Gross Sales 
Less Discounts, Returns & Allowances... 
Cost of Sales and Expenses 
Cost of Goods Sold 
Inventory at beginning of period 
Purchase, Buying Expenses, etc. 


$270,684,797 23 


$ 35,424,197.91 
191,552,586.37 


$226,976,784.28 
37,973,008.75 


$189,003,775.53 
221,204.04 


Less: Inventory at end of period 


Maintenance and repairs........ 
Depreciation & Amortization..... 4,518,508.19 
Taxes other than Income Taxes. . 4,676,888.43 
Selling, General & Admin. Exp... 47,496,234.87 


$245,916,611.06 





$ 24,768,186.17 


The United States Circuit Court of Appeals in a 
recent decision, upheld the Commission’s discretion- 
ary power to make public statements of profit and 
loss of corporations under its jurisdiction. In this 
particular case the American Sumatra Tobacco Cor- 
poration argued that should publicity be given to the 
amount of its gross sales and cost of goods sold, 
strong customer resentment would be aroused by the 
fact that those are large in comparison with the busi- 
ness of similar companies and a buyer’s strike injuri- 
ous to the corporation would result. The Commis- 
sion, on the other hand, argued that the disclosures 
would not be injurious because buyers of this tobacco 
are interested only in a fair price for the product they 
buy and not in the size of the corporation. The Com- 
mission took the position that the public interest re- 
quired publication of these figures. The Court, in 
an opinion written by Chief Justice D. Lawrence 
Groner declared that, 


“the obvious purpose and intent of the (securities) acts is a 
full and complete disclosure of each registrant’s financial con- 
dition including a true statement of its profits and losses from 
time to time.” 


The opinion explained, however, that the Commis- 
sion held the view that 
‘if public knowledge of the items in controversy would result 


in wrecking a corporation’s business, disclosure should not be 
required.” 


MOST interesting case which brings into bold 
relief how determined the Commission can be in its 
insistence that corrections be made in accordance 
with what its examiners consider to be proper ac- 
counting practices, is best illustrated by the changes 
which the original certificate of the independent public 
accountant for an asphalt company * went through be- 
fore it was finally accepted. The original certificate 
contained this statement in regard to the company’s 
depreciation policy: 
Depreciation on company property had not been taken 


since the year 1932, but the net value of properties seems 
conservative in view of recent appraisals. 


8 Form A-2, File No. 2-2289. 
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The first amended certificate was changed to read: 


Depreciation on company property has not been taken since 
the year 1932, but the net value of the properties seems con- 
servative in view of the fact that prior to 1932, depreciation 
was charged off in amounts in excess of normal accounting 
figures. Also it appears that since 1930, the company has done 


very little work which would wear out their machinery and 
equipment. 


The second amended certificate repeated the same 
first sentence contained in the first amendment and 
then added the following: 


At the end of the year 1932, the company had written off 
through depreciation, practically all of its machinery and 
equipment. A large part of the equipment so depreciated is 
stillin use. /t is my opinion that further depreciation of machin- 
ery and equipment is not warranted, and that stated reserves are 
fully adequate. (Italics supplied.) 


The same paragraph appeared in the third amended 
certificate as in the second with the exception that 
the last sentence italicized immediately above was 
omitted and this new sentence was added: 


It is my opinion that further depreciation of machinery and 
equipment is not warranted and that accepted accounting prin- 
ciples do not require that a charge for further depreciation be 
made against earnings during the periods stated in the attached 
profit and loss statement. (Italics supplied.) 


The fourth and final amended certificate of the inde- 
pendent public accountant, which was accepted by 
the Commission, contained the following statement 


in regard to the depreciation policy followed by the 
issuer: 


No depreciation has been taken since the calendar year 
1932. The methods used in arriving at estimated depreciation 
were not in accord with accepted accounting practices, but as 
property was over-depreciated in prior years, the net value 
of the fixed assets as shown on the books seems conservative. 
(Italics supplied.) 


One other quite interesting case dealing with ac- 
countants’ certificates is that which is reflected in a 
comparison of parts of the original and amended cer- 
tificates of the accountants who certified the state- 
ments of one of the larger listed companies,’ for the 
fiscal year ended December 31, 1936. The third and 


fourth paragraphs of the original certificate read as 
follows: 


The Company and a subsidiary, both Ohio 
corporations, in 1931 and 1932 appropriated out of paid- 
in surplus amounts aggregating $1,765,000 which amounts 
were credited to “Reserves for Plant Retirements, etc.” Dur- 
ing the years 1931, 1932, and 1933 such reserves were utilized 
for charges on account of losses incident to retirements of 
property and for writing off deferred charges in connection 
With properties acquired, projects abandoned, etc. We are of 
the opinion that it would have been preferable to have made 
such charges against earned surplus, and in such event the 
earned surplus and paid-in surplus of the company at De- 
cember 31, 1936, would have been $3,768,719.64 and $4,228,786.12, 
respectively, and the Consolidated Earned Surplus and Con- 
solidated paid-in surplus at that date would have been 
$6,785,541.37 and $5,885,317.95 respectively. 





*Form A-2, File No. 2-3091. 
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There is included in consolidated income from royalties in 
1936, $420,000.00 received by a subsidiary during the year, 
which amount represents the minimum earnings which will 
accrue to that subsidiary during the years 1937 to 1940, in- 
clusive, from a contract providing for royalties and service 
fees for the use of patents. The inclusion of such receipts in 
the income account in the year 1936 is not in accordance 


with the usual practice of taking up such income on an 
accrual basis. 


These two paragraphs were replaced by the follow- 
ing five paragraphs in the amended certificate: 


In 1931 and 1932 The Company and a subsidiary 
appropriated out of paid-in surplus amounts aggregating 
$1,765,000.00, which amounts were credited to “Reserves 
for Plant Retirements, etc.” During the years 1931, 1932 
and 1933 such reserves were utilized for charges on account 
of losses incident to retirements of property and for writing 
off deferred charges in connection with properties acquired, 
projects abandoned, etc. We are of the opinion that it would 
have, been preferable to have made such charges against 
earned surplus. 

During the years 1934, 1935 and 1936 the companies charged 
paid-in surplus with depreciation applicable to that portion 
of the book value of property which represented appreciation, 
as detailed in Note B to the consolidated profit and loss 
statement. In our opinion such charges would more properly 
have been charged against current income. 

During the years 1934, 1935, and 1936, the companies 
charged to earned surplus losses on retirements of property 
(based on cost), in amounts estimated not to exceed $200,000 
a year, which in our opinion would more properly have been 
charged against current income. 

There is included in consolidated income from royalties 
in 1936, $420,000.00 received by a subsidiary during the year, 
which amount represents the minimum earnings which will 
accrue to that subsidiary during the years 1937 to 1940, in- 
clusive, from a contract providing for royalties and service 
fees for the use of patents. The inclusion of such receipts 
in the income account in the year 1936 is not in accordance 
with the usual practice of taking up such income on an 
accrual basis. 

If the accounts had been kept in accordance with our opin- 
ions as expressed in the four preceding paragraphs, the 
paid-in surplus at December 31, 1936, would have been 
$4,816,020.41 as to the company and $6,580,537.72 as to the 
consolidation, and the earned surplus at that date would 
have been $3,181,485.35 as to the company and $5,660,321.60 
as to the consolidation; and the net income of the company 
would have been approximately $228,634 for 1934, $2,952,123 
for 1935, and $5,059,187 for 1936, and the consolidated net 
income would have been approximately $523,271 for 1934, 
$3,868,826 for 1935, and $5,610,129 for 1936. 


No changes, however, were either demanded or made 
in the balance sheets or profit and loss statements 
originally filed. A comparison of the surplus and net 
income amounts appearing in these statements with 
the correct amounts disclosed in the accountants’ 
amended certificate should prove interesting: 


SURPLUS 


Earned 
Company 
Balance sheets filed $5,468,719.64 
Accountant’s amended certificate 3,181,485.35 


Consolidated 
$8,540,541.37 
5,660,321.60 


Earned surplus overstated 2,880,219.77 


2,287 ,234.29 



























































































































































































































































































































































Paid in 
Company 
$2,528,786.12 


Consolidated 
$4,120,317.95 


Balance sheets filed 


Accountant’s amended certificate. 4,816,020.41 6,580,537.72 
Capital surplus understated. 2,287 ,234.29 2,460,219.77 
Net Income 

—Company— 
Year ended December 31, 
1934 1935 1936 


Statements filed 
Accountant’s amended 
certificate 


$636,726.59 $3,354,616.37 $5,433,880.18 


228,634.00  2,952,123.00 5,059,187.00 


Net income overstated 408,092.59 402,593.37 374,693.18 


—Consolidated— 
Year ended December 31, 
1934 1935 1936 
Statements filed $965,641.21 $4,310,129.55 $6,441,676.81 
Accountant’s amended 
certificate 523,271.00 


3,868,826.00 5,610,129.00 


Net income overstated 424,370.21 441,303.55 831,547.81 


Determined, apparently, that never again should 
such presentations find repose in its public files, the 
Commission, on April 25, 1938, issued the following 
accounting release ?° entitled, “Administrative Policy 
on Financial Statements”: 


In cases where financial statements filed with the Commis- 
sion pursuant to its rules and regulations under the Securities 
Act of 1933 or the Securities Exchange Act of 1934 are pre- 
pared in accordance with accounting principles for which 
there is no substantial authoritative support, such financial 
statements will be presumed to be misleading or inaccurate 
despite disclosure contained in the certificate of the account- 
ant or in the footnotes to the statements provided the mat- 
ters involved are material. In cases where there is a difference 
of opinion between the Commission and the registrant as to 
the proper principles of accounting to be followed, disclosure 
will be accepted in lieu of correction of the financial state- 
ments themselves only if the points involved are such that 
there is substantial authoritative support for the practice 
followed by the registrant and the position of the Commission 
has not previously been expressed in rules, regulations or 
other official releases of the Commission, including the pub- 
lished opinions of its Chief Accountant. 


In addition to inviting correction of financial state- 
ments by means of deficiency letters the Commission 
has, in a lesser number of cases, ordered open hear- 
ings to be held for the purpose of focusing public 
attention on certain accounting practices followed 
by companies ostensibly for the purpose of either 
misstating or concealing their true financial and 
operating condition. The Commission’s findings and 
opinions resulting from these public hearings or stop- 
order proceedings are given wide publicity through 
daily releases and are also contained in a series of 
bound volumes entitled, “Decisions of the Securities 
and Exchange Commission.” The Commission’s 
position on a variety of fundamental and controversial 





1 Accounting Series, Release No. 4. 
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accounting principles, methods and procedures are 
contained in these official decisions. Space does not 
permit more than a brief reference to but two cases. 


In ordering a public hearing in the matter of the 
Alleghany Corporation’? the Commission charged 
that it 
“had reasonable grounds to believe that financial statements 
filed by Alleghany with the Commission for the years 193] 
to 1937, inclusive, contained false and misleading statements, 
in view of the treatment accorded the following items in the 
financial statements: (1) bond discount and expense in the 
approximate amount of $5,000,000; (2) net losses realized dur- 
ing the years 1931 to 1937, inclusive, on the sale of the invest- 
ments in the approximate amount of $23,000,000; and (3) a 
loss in the amount of $29,612,125.15 resulting from a contract 
between Alleghany and the Chesapeake & Ohio Railway 
Company dated February 1, 1932, and supplemented 
February 1, 1936, covering the sale of certain securities by 
Alleghany.” 

The aggregate amount of bond discount was 
charged directly to paid-in surplus in the years in- 
curred, 1929 and 1930, although there was sufficient 
earned surplus in 1930 to absorb the amount charged 
off that year. —The Commission took the position that 
this amount should have been amortized over the 
life of the entire issue by periodic charges to the 
profit and loss account or charged to earned surplus 
at the time incurred.’” 


From 1929 to 1937 the corporation engaged in the 
purchase and sale of securities which resulted in net 
profits or losses each year. In 1929 a net profit of 
over $600,000 on such security transactions was cred- 
ited to the income account; a net loss the following 
year of some $670,000 on security transactions was 
charged to the earned surplus account, and losses on 
security transactions in the years 1931 and 1932 total- 
ing almost $25,000,000 were charged to the paid-in 
surplus account. In addition to pointing out the obvi- 
ous lack of consistency in the accounting treatment 
followed by the company, the Commission expressed 
it as its view that “although the charges to paid-in 
surplus were authorized by Alleghany’s charter, such 
a provision does not justify a departure from sound 
accounting.” These profits and losses, in the opinion 
of the Commission, should have been cleared either 
through the profit and loss account or the earned 
surplus account, “preferably the former.” 

In 1932 Alleghany contracted to sell to The Chesa- 
peake and Ohio Railway Company, which through 
an intermediate holding company was a subsidiary of 
Alleghany, 215,000 shares of Erie Railroad common 
stock and 167,000 shares of Nickel Plate common 
stock at a loss of more than $29,000,000. The Com- 
mission as a result of the testimony obtained at the 
hearing concluded that this amount should have been 





1 Securities Exchange Act of 1934, Release No. 2423. 


12 This second method the Commission speaks of as ‘‘an alternative 
practice which has some support. . . .”’ 
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charged off to profit and loss at the time the contract 
was entered into. 


In conclusion the Commission stated: 


The net effect of failing to apply proper accounting prin- 
ciples to the three transactions above outlined can be well 
illustrated by reviewing the surplus accounts for the year 
ended December 31, 1934. Whereas the balance sheet orig- 
inally filed indicated that earned surplus amounted to 
$2,296,581.28 and paid-in surplus was $7,452,773.38, the state- 
ments after amendment reveal an earned surplus deficit of 
$52,641,439.19 and a paid-in surplus balance of $35,990,444.70. 
Thus, there actually existed an impairment of capital which 
was obscured by failing to record the loss involved in the 
agreement with the Railway. 

In his first press conference after his election as 
chairman of the S. E. C., Jerome N. Frank, said in 
part: 

One of the most important functions of the Commission is 
to maintain and improve the standards of accounting prac- 
tices. Recent events make it clear that we face a pressing 
problem in this field. Accounting is the language in which 
the corporation talks to its existing stockholders and to 
prospective investors. We want to be sure that the public 
never has reason to lose faith in the reports of public ac- 
countants. 


To this end, the independence of the public accountants 
must be preserved and strengthened and standards of thor- 
oughness and accuracy protected. I understand that certain 
groups in the profession are moving ahead in good stride. 
They will get all the help we can give them so long as they 
conscientiously attempt that task. That’s definite. But, tf 
we find that they are unwilling or unable, perhaps, because of 
the influence of some of their clients, to do the job thoroughly, 
we won't hesitate to step into the full extent of our statutory 
powers. (Italics supplied.) 

And in January, 1940, the billion dollar empire headed 
by the top holding company, The Associated Gas and 
Electric Company filed a petition in the Federal Court 
for reorganization under the Chandler Act. Briefly, 
the facts were as follows: Substantially the total 
investment of the Associated Gas and Electric Com- 
pany consisted of its stock holdings in its subsidiary, 
the Associated Gas and Electric Corporation. The 
Associated Gas and Electric Company had outstand- 
ing some $270,000,000 of fixed interest debentures. 
On May 15, 1933 the company notified these deben- 
ture holders of its inability to meet the required in- 
terest payments and warned them that unless they 
elected one of the three options offered there was 
every likelihood that the company would be forced 
into bankruptcy with resulting heavy losses to these 
debenture holders. Option 1 offered to bondholders 
fixed interest debentures of Associated Gas and Elec- 
tric Corporation bearing the same rate of interest but 
for half the principal amount of the bonds turned in. 
Under Option 2, bondholders were offered income 
debentures of Associated Gas and Electric Corpora- 
tion in the same principal amount as those turned in 
for redemption but bearing a reduced rate of interest. 
Under Option 3, bondholders were offered new bonds 
of Associated Gas and Electric Company with a fixed 
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interest rate in exchange for the old, dollar for dollar, 
with the proviso that at some future date the new 
bonds would become income bonds. To effect this 
reorganization the Associated Gas and Electric Cor- 
poration declared a dividend payable in bonds to its 
only stockholder, the Associated Gas and Electric 
Company, in an amount equal to the bonds of Associated 
Gas and Electric Company turned in for redemption. 
In addition it declared a further dividend to Associated 
Gas and Electric Company consisting of a 5% cumula- 
tive interest bearing note amounting to $80,000,000 
and a $10,000,000 non-interest bearing note. All of 
these dividends were declared out of paid-in surplus 
prior to the time that the holding company registered 
with the S. E. C. under the Holding Company Act 
of 1935. 


N DECEMBER, 1939, the Associated Gas and Elec- 

tric Corporation applied to the Commission for per- 
mission to declare and pay a dividend to its stockholder 
the Associated Gas and Electric Company. Since the 
sole income of Associated Gas and Electric Company 
was from interest and dividends paid to it by the 
Associated Gas and Electric Corporation, failure to 
receive this income would make it impossible for the 
Associated Gas and Electric Company to pay the 
fixed interest charges due its debenture holders. 
Failure to meet these payments would automatically 
result in default. The Commission, fully aware of 
these circumstances, among other things carefully 
reviewed and examined the accounting principles and 
methods followed by Associated Gas and Electric 
Corp., particularly as they applied to the corporation’s 
income and surplus accounts, and concluded that the 
earned surplus had been entirely exhausted and that 
any further interest or dividend payments would have 
to come out of paid-in surplus. Since the Holding 
Company Act specifically prohibits the payment of 
dividends out of capital or unearned surplus, the 
Commission denied the request of the Associated 
Gas and Electric Corp. with the result that the 
Associated Gas and Electric Company was unable to 
meet the interest obligations to its debenture holders, 
and accordingly, together with the other units in 
the system filed a petition in bankruptcy under the 
Chandler Act. 


A further study along the lines here indicated 
should permit each tax accountant to supply his own 
answers to the two questions first propounded: 
(1) what effect, if any, might the accounting require- 
ments of the S. E. C. be expected to have on tax re- 
porting and tax accounting?; and (2) are the 
disclosures in the financial reports filed with the 
S. E. C. such as would prove of interest or value 
either to the Internal Revenue Bureau or to the cor- 
poration’s tax accountant? 


Trade Agreements 
And Tax Privileges 


By HAROLD WURZEL* 


HILE we mourn the complete collapse of 
all human attempts to oust war from its 
highly privileged status in the life of every 
nation, we are prone to think of world commerce as 
of a particularly “peaceful” species 
of international intercourse. The 
term is slightly euphemistic and ac- 
ceptable only by way of contrast. In 
substance, world trade is largely 
bellicose—at least in its present 
stage. It is hard to tell whether an 
entirely “free flow of trade” is, by 
the very nature of international rela- 
tions, necessarily just as much an 
illusion of “world imagists’”? as is 
the dream of eternal peace. At any 
rate, business men and sociologists 
will probably agree that some of 
the most characteristic features of 
modern international commerce, such 
as quota restrictions, discriminatory 
tariff specialization, exchange con- 
trol, governmental export subsidies, 
dumping, state monopoly of foreign 
trade, clearing provisions, and similar 
inventions, are readily comparable to the steady 
“progress” visible in the military arsenals and on the 
battlefields. The difference is one of degree only. 
The perennial commercial war is fought on as many 
battle fronts as there are countries in the world. As 
an attribute to its sovereignty each of these countries 
asserts the right independently to determine the rules 
of warfare, as far as the fight is carried on within its 
territorial jurisdiction. In some respects, particularly 
as to international transport and traffic, solidarity of 
interests has already led to some degree of harmony. 
Nations have started to pledge themselves by way of 
multilateral treaties to a certain measure of codpera- 
tion. However, this process of increasing plurilateral 
regulation has as yet barely touched upon some of 
the most vital problems of international commerce, 
such as monetary policy, customs duties and taxation. 
Whatever ground could be gradually wrenched away 


* Columbia University Law School, New York City. 
1Charles A. Beard and Mary R. Beard, America in Midpassage, 
1939, p. 475. 
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from the anarchy formerly prevailing in these fields 
has been governed primarily by bilateralism. Even 
bilateral arrangements are usuaily anxious to leave 
the door open for a relapse into unhampered assertion 
of sovereignty, on the shortest pos- 
sible notice. The customary promise 
of “sympathetic consideration” eventu- 
ally to be given to the other govern- 
ment’s representations is of little 
more than academic value. It serves 
to corroborate the impression that 
trade agreements are compacts in 
the nature of a temporary truce, a 
kind of modus vivendi, rather than a 
durable peace treaty. The ominous 
“clausula rebus sic stantibus” invari- 
ably is their expressed or implied 
foundation. 

Under the present swiftly chang- 
ing world conditions this reservation 
is a probably inevitable precaution. 
It should not distract our attention 
from the progress actually made 
toward a better organization of 
world commerce. The outstanding 
contribution of this country to post-war world trade 
is the abandonment of narrow bilateralism and quid- 
pro-quo policy as manifested in a century-old tradition 
of strictly conditional most-favored-nation treatment 
and their replacement by a broad concept of uncondi- 
tional parity with the most-favored nation.? The 
United States is no longer interested in bargaining 
for exclusive special favors and reciprocating with 
similar special favors that would not be extended to 
a third party unless for an “equivalent” consideration. 
As a matter of principle it is anxious to secure for its 
products immediate and unconditional most-favored- 
nation treatment on every foreign market and is pre- 
pared to reciprocate in kind, irrespective of material 
“equivalence.” Any country willing to afford American 
products the same treatment that it extends to the 

2For details of the American development and the history of 
the clause in general, see Auld, Rebuilding Trade by Tariff Bar- 
gaining, 1936, pp. 23 ff.; Culbertson, Reciprocity, 1937, pp. 14 ff. 
64 ff.; Tasca, The Reciprocal Trade Policy of the United States, 
1938, pp. 117 ff.; Nolde, La Clause de la Nation la Plus Favorisée, 


Acad. de Droit Intern., Rec. d. Cours, vol. 39 (1932), pp. 23 ff.; 
Ito, La Clause de la Nation la Plus Favorisée, Paris 1930, pp. 75 ff. 
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most favored nation is a welcome party to a fully 
reciprocal arrangement with this country. That this 
radical shift in policy is actuated by a realistic ap- 
proach in considering the export interests of our home 
industry, more than by any theoretical speculation, 
does not affect its value. On the other hand, its 
symptomatic importance is enhanced by the fact that 
it coincides with a wave of economic nationalism on 
the part of many European countries. 

The most conspicuous object of trade agreements, 
naturally, is the domain of customs duties. The broad 
principle of equal treatment of all foreign nations on 
the inland market has by no means removed the need 
of bilateral tariff bargaining. It merely served to 
shift its object and its premises. Tariff bargaining is 
now often more delicate and intricate than it was un- 
der the conditional most-favored-nation clause, on ac- 
count of its automatic multilateral implications. Some 
of these additional difficulties are mastered by means 
of increased tariff specialization, which, however, must 
be warranted by the nature of the products in ques- 
tion, lest it be impeached as discriminatory and as a 
veiled attempt to nullify the effects of the uncondi- 
tional most-favored-nation clause.* Yet altogether it 
is probably safe to say that the close scrutiny of the 
quantitative element, including the complex calculus 
of probabilities occasioned by the multilateral aspect 
of every item, makes bargaining actually infinitely 
more involved than it ever was under the former 
regimé of bickering for special favors.** 

sut trade agreements usually do not stop at the 
regulation of customs duties. In fact, many of the 
older agreements do not even deal with them very 
specifically. Their main concern was to secure mutual 
rights of residence and establishment and to eliminate 
discrimination in regulating the legal status of resi- 
dent aliens. However, no matter whether the primary 
objective of a commercial treaty is to stipulate condi- 
tions for the mutual admission of the other country’s 
citizens or for the admission of its products only, in 
practically every case it is felt that the grant of parity 
is neither complete nor effective unless it also pro- 
vides, in some measure, for equal treatment in respect 
of internal taxation. In an often rather sweeping 
language, citizens or products of the contracting parties 
are given national parity or at least most-favored- 
nation treatment with regard to fiscal exactions of 
every description. The simplicity of the terminology 





* German tariff history is abundant in samples of extremely subtle 
Specialization; definitions of horses, cattle, cheese were molded so 
as to favor one or two particular countries exclusively. Cf. Wick- 
ersham, ‘‘The Most-Favored-Nation Clause,’’ Amer. Journ. Int. Law, 
Spec. Suppl. to vol. 22 (1928), p. 144; Correa, Os Tratados de Comér- 
cio e a Cldusula da Nacaé Mais Favorecida, Lisbon 1933, pp. 36 ff. 

= The amount of litigation centering around trade agreements is 
Still very considerable. It involves the new as well as the old type 
of treaties. At the end of the fiscal year 1939 there were no less 
than 43,387 cases pending in the Customs Court. Cf. Annual Report 
of the Attorney General of the United States 1939, p. 123. 
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used particularly in older agreements frequently fails 
to take account of the complexity of modern taxation. 
The outcome is a lack of codrdination that may give 
rise to a number of problems whose satisfactory solu- 
tion calls for a high degree of international good-will. 
They ordinarily originate in the diversity of the prin- 
ciples controlling our tax policy on one hand, and our 
trade policy, on the other. Bilateralism inspiring the 
former, equality of treatment governing the latter, 
often result in disharmonies unpleasant even to the 
ear accustomed to the peculiar sounds of modern music. 
T HE most-favored-nation clause is not a provision 

of stereotype wording or meaning. There is not 
ONE such clause, but a great variety.* Attempts 
have been made to group and classify them under the 
aspect of their varying effectiveness to create a sub- 
stantial and enforceable right. Whatever useful pur- 
poses such classifications may serve from a scientific 
viewpoint, the lawyer remains confronted with the 
problem of construing a particular treaty in accord- 
ance with the traditional rules of interpretation. To 
him there are virtually as many different most-favored- 
nation clauses as there are treaties. In the present 
connection we cannot afford to subject anyone particu- 
lar treaty to a close analysis. It must suffice to out- 
line some of the more typical and common questions 
arising in this country from the juxtaposition of a 
treaty obligation to equal treatment and the differentia- 
tion sanctioned by our revenue laws. 

The fiscal burdens imposed on foreign trade—both 
import to and export from this country—comprise, 
aside from customs duties, certain subsidiary charges 
and fees to be paid upon entry of the goods into the 
other country, additional excise taxes or compensatory 
duties, sales taxes, and, last but not least, an income 
tax on the net profits. Everyone of these charges 
may conveniently be used for purposes of discrimina- 
tion, and the business man struggling with his com- 
petitor under a handicap usually cares little on what 
particular score he is being “soaked.” The most per- 
fect equalization of customs duties is of scant value 
if it is upset by differential treatment under the head- 
ing of excises or income taxes." It was, therefore, a 
wise policy for this country to provide both in the 
Fordney-McCumber Act ® (1922) and in the Hawley- 
Smoot Act * (1930) for measures against any discrimi- 
~ 4 Anzilotti, Cours de Droit International, Paris 1929, p. 438. 

5 The trade of the western powers with China has for decades 
been hampered by discrimination in the field of taxation. Cf. 
Tsung-Yu Sze, China and the Most-Favored-Nation Clause, 1925, 
pp. 104 ff. For the Rumanian surtax of %% and her sales tax 
which, for imported goods, is collected together with the import 
duties, see United States Tariff Commission, The Tariff and Its 
History, 1934, p. 51. Certain American excise taxes imposed by the 
Revenue Acts of 1932 and 1934 had to be abandoned, because the 
Courts objected to their discriminatory nature; cf. United States v. 
Domestic Fuel Corporation, 71 F. 2d 424 (Cust. and Pat. App.) 
(1934); Domestic Fuel Corporation v, United States, 74 F. 2d 769 
(Cust. and Pat. App.) (1935). 


® Sec. 317 (a). 
7 Sec. 338. 









































486 


nation “in fact, against the commerce of the United 
States, directly or indirectly, by law or administrative 
regulation or practice, by or in respect to any customs, 
tonnage, port duty, fee, charge, exaction ”. Al- 
though the system of contingent duties of these two 
Acts ultimately proved to go too far in the way of 
insuring reciprocity in foreign tariff treatment and 
had to be repealed by the Trade Agreements Act of 
1934,* the latter Act continues to provide for Presi- 
dential action against any “discriminatory treatment 
of American commerce” and “other acts or policies 
which in his opinion tend to defeat the purposes set 
forth in this section .” (sec. 350(a)(2)). Sec. 
103, Internal Revenue Code, supplements this authority 
to counteract discriminatory foreign taxation. 


HIS tendency to secure equal treatment for 
Americans and American goods abroad has, in the 
realm of customs duties, its counterpart in the equality 
of treatment that is the declared cornerstone of our new 
policy.® Contrary hereto the field of income taxation 
continues to reflect the traditional spirit of bilateralism 
and strict reciprocity, which, naturally, is tantamount 
to a certain degree of discrimination. This is in itself 
neither surprising nor in conflict with the practice 
abroad '° and seems to meet the approval of the League 
of Nations.** The times when payment of taxes was 
considered a privilege reserved to the full-fledged 
“cives’ '* belong to an irretrievable past. They are 
replaced by an era emphatically rejecting the idea of 
treating foreigners any better than the citizen. The 
best a foreigner can expect to obtain is national parity. 
3ut though it is true that full parity of aliens with 
the citizen is the ideal that every country should make 
an effort to establish,’* it does not seem unfair to 
condition that parity upon reciprocity. Internal taxa- 
tion is certainly one of the important factors influenc- 
ing the merchant’s cost accounting and commercial 
planning. But it goes far beyond the strictly com- 
mercial field and is appropriately considered a field of 
its own, governed by rules and principles of its own. 
The foreigner requesting admission of his goods into 
this country wishes no more than to be treated on a 
footing of equality with all other foreigners in the 
same condition. He looks for “foreign parity.” The 
new American tariff policy complies with this wish. 
But once his goods are admitted and particularly when 
he chooses to establish himself here, he is anxious to 
obtain more than foreign parity. He must compete 


®’An Act To Amend The Tariff Act of 1930, approved June 12, 
1934. On the repeal of contingent duties due to protests from 
foreign powers, cf. Tasca, l. c. n. 2 supra, pp. 32 and 124. 

® Tasca, l. c. n. 2 supra, p. 40. 

” E. g. France, reserving credits for dependents to citizens of 
France and of such countries as provide for reciprocity; art. 138 of 
the Code Général des Impéts Directs (decree of December 27, 1934). 

11 League of Nations, II Econ. and Fin. 1930 II 23, p. 7. 

® Rostovtzeff, The Social and Economic History of the Roman 
Empire, Oxford 1926, pp. 49 and 54. 

13 Allix, ‘‘La Condition des Etrangers au Point de Vue Fiscal,’’ 
Acad. de Droit Intern., Rec. d. Cours, vol. 61 (1937), p. 603. 
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with the resident citizen, and so he is interested in 
securing fiscal parity with him. He looks for national 
treatment. In the domain of excise taxes, considering 
their affinity and intimate relation with customs duties, 
this desire would seem equitable and is usually met. 
Yet as soon as the tax no longer affects the goods, 
their transit, sale or use directly, but is levied on the 
person or his net profit, it is only natural that a new 
question arises: what does the alien’s country offer by 
way of consideration for this claim not merely to 
foreign but to inland or national parity? It cannot be 
an exact financial equivalent, because the degree of 
foreign penetration of one country necessarily varies 
from that of the other. But why should it not be at 
least a formal equivalent, reciprocity in law or fact? 

Our system of internal taxation makes an effort to 
secure reciprocity by the unilateral process of condi- 
tional self-limitation.** In the income tax laws the 
concept of reciprocity appears in various shapes and 
shadings. It underwent several changes in the course 
of the past two decades. 

The personal exemption and the credit for depend- 
ents used to be open to the nonresident alien, provided 
that his country had either no income tax at all or, in 
taxing, granted reciprocity.* Presently the nonresi- 
dent alien engaged in trade or business here and not 
having an office in this country is entitled to none of 
these privileges. If he either engaged in trade or had 
an office in this country during the taxable year, he 
enjoys a personal exemption of $1000 without any 
requirement of reciprocity. But he will not be given 
any credit for dependents, unless he is a resident of a 
contiguous country.’?° The resident alien, however, 
enjoys in this respect inland parity, even if his country 
of allegiance does not reciprocate. 

The law exempts a nonresident foreign shipowner 
and a foreign corporation from income tax on their 
American income derived from the operation of ships 
documented under foreign laws. It requires reciprocity," 
but the Regulations go so far as to remove this proviso 
in favor of the nonresident foreign corporation and 
the nonresident alien not engaged in trade or business 
within the United States and not having an office 
here.”7 Again it is noteworthy that foreign countries 
not imposing any income tax are deemed to satisfy 
the similar credit requirement. 

This point may not be of great actuality, but it is 
interesting when contrasted with the probably most 
important provision based on the reciprocity prin- 
ciple: the foreign tax credit of sec. 131(a) (3), Internal 
Revenue Code. American citizens are unconditionally 

13a For excise taxes cf. S. T. 879, C. B. 1939-1 (Part 1), 354; S. T. 
883, C. B. 1939-2, 362. 

14 Sec. 216(e), Rev. Act 1918; Reg. 45, art. 307; O. D. 253; C. B. 1-446. 

15 Sec. 214 Int. Rev. Code; Reg. 103, sec. 19.214-1. 


16 Sec. 212 (b), sec. 231 (d) Int. Rev. Code. 
”% Reg. 103, sec. 19.212-2; sec. 19.231-3. 
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entitled to this credit. Resident aliens, however, are 
subject to the prerequisite of reciprocity. It is probably 
due to a too literal construction of the statute ae 
in imposing such taxes”) that a country with no in- 
come tax is considered as not satisfying the reciprocity 
requirement.’*® This interpretation is rather startling. 
Can a country point to a more considerate treatment 
of Americans residing within its borders than by not 
taxing their income at all? What more could we hope 
for? It may also have been felt that if Americans can 
obtain the favor of foreign tax exemption gratuitously 
there is no need for offering a consideration. The 
curious result is that we penalize and discriminate 
against a country for according our citizens the most 
desirable treatment conceivable. If it wishes to win 
our favor it must start by introducing an income tax. 
True, there is seemingly no need for a credit as long 
as the foreign country does not levy any income tax. 
3ut this line of reasoning overlooks the multiangular 
relations. A citizen of one country may derive in- 
come from and pay taxes to any number of countries. 
Should he be deprived of any credit because he has 
the ill fortune of being the citizen of a paradisiac state 
without income tax? 


Unfortunately, multiangular relations, although 
clearly favored by the statute and former administra- 
tive regulation, have failed to find the sympathy of 
the Board of Tax Appeals * and the Regulations now 
follow suit.2° The reciprocity idea is carried so far as 
to require a country to credit Americans not only for 
their American taxes, but also for their taxes paid to 
the particular foreign country for whose taxes the 
resident alien is claiming the credit. It would seem 
that this postulate narrows the privilege to an extent 
unwarranted by the statute and hedges it with pre- 
requisites tantamount to its partial repeal. 

Yet even aside from this relatively recent adultera- 
tion, the principle of reciprocity, as incorporated in 
sec. 131, appears to be questionable both in its con- 
sistency and its practical adequacy. That its applica- 
tion inevitably creates sizable discrimination between 
foreigners and citizens as well as between foreigners 
inter se, should not be decisive. True, it is thereby out 
of tune with the equal treatment principle that is at 
the bottom of our trade policy. But this objection 
is equally valid as to the most desirable way of elimi- 
nating multiple taxation, namely by international 
agreement. Any reciprocal agreement creates to a 
certain extent discrimination and preferences. How- 
ever, the discrimination effectuated by sec. 131 is 
open to criticism for various particular reasons: 


_(a). Sec. 131 in relieving the burden of multiple taxation 
rightly or wrongly rests on the theory that investments abroad 





* Reg. 103, sec. 19.131-5. 
* Bowring, 27 BTA 449. 
* Reg. 103, sec. 19.131-5, in fine. 
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by people who are liable to full American income taxation are 
altogether desirable and worth encouraging. On this assump- 
tion there is no reason to differentiate between the resident 
citizen and the resident alien. Their activities are economically 
equally meritorious and their competition with each other 
ought, therefore, to be freed from unnecessary handicaps. A 
differentiation is plausible only in favor of nonresident citizens, 
on account of their being subjected to American taxation for 
their mere citizenship. But they are taken care of by other 
provisions of the statute. 

(b). Sec. 131 strikes at countries that in no way discriminate 
against American commerce or American citizens. The ques- 
tion whether or not a residence state can afford to grant ex- 
emptions for income from foreign sources is a delicate one, 
both as a matter of principle and a matter of revenue. If it is 
answered in the negative, but relief is denied to everybody 
alike, whether citizen or alien, it would seem to be an undue pres- 
sure for special preference if we opposed our policy of conscious 
discrimination to their harsh but honest non-discrimination. 


(c). Even inasmuch as the attempt to influence foreign 
legislation serves a useful and defensible purpose, its technique 
is inadequate. Most countries do not tax their nonresident 
citizens qua citizens, but only as recipients of inland income. 
Our sanction, therefore, hits a spot that is financially, if not 
also politically, insensible. The foreign government can readily 
afford to turn a deaf ear to the cries of the victims. 


(d). The reciprocity applied in sec. 131 is of so formal a 
nature that it fails to distinguish between shadow and sub- 
stance. The Regulations attenuated the statutory “similar” 
credit requirement to the requirement of “a credit”, no matter 
how insignificant; they exclude only the countries that do not 
allow “any credit” to American citizens... The American Treas- 
ury can thereby conveniently be put under an obligation to 
give disproportionately more than it receives. A real reci- 
procity, however unable to achieve complete equivalence in 
dollars and cents, requires a comprehensive comparison of the 
two tax systems as a whole and calls for close quantitative 
analysis as well as a balanced distribution of sources. This can 
only be materialized by means of a bilateral agreement. 

HE legal! status of aliens as to tax privileges is 

governed not only by unilateral measures such 
as the samples above, but also by bilateral treaties. 
These treaties sometimes specifically deal with ques- 
tions of double taxation. Their number as to this 
country is so far negligible. Most of the treaties 
bearing, however remotely, on American taxation are 
trade agreements, treaties of friendship, establishment, 
etc. Their exact relation to the rights and duties as 
established by internal revenue laws is often extremely 
problematic. International law (interpretation of the 
most-favored-nation clause), constitutional law (treaty 
making power and privileges of Congress *') and tax 
law combine to raise problems the difficulties of which 
are mostly out of proportion to the amounts involved 
and are, therefore, apt to deter from litigation. An- 
other factor explaining the comparative silence of our 
law reports on this topic is the reluctance of the 
Courts to take jurisdiction over controversies on treaty 
obligations and their tendency to leave them to the 
smoother but slower diplomatic machinery.” 

21 Cf. Crandall, Treaties, 2d ed. 1916, pp. 183 ff.; Whitney v. 
Robertson, 124 U. S. 190; Kelly v. Hedden, 124 U. S. 196; Rainey 
v. United States, 232 U. S. 310; United States v. Domestic Fuel 
Corp., 71 F. (2d) 424 (Cust. and Pat. App.) (1934). 


2 Cf. George E. Warren Corporation v. United States, 94 F. (2d) 
597 (CCA-2) (1938). 
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3ut that does not prevent the questions from aris- 
ing. Suppose this country be under a treaty obliga- 
tion of the following type: 

“No higher impost, under whatever name, shall be exacted 
from the citizens of one of the two countries, residing or estab- 
lished in the other, than shall be levied upon citizens of the 


country in which they reside, nor any contribution whatsoever 
to which the latter shall not be liable.” * 


Can a resident alien whose country of allegiance 
enjoys the benefit of such a clause claim the foreign 
tax credit of sec. 131 without having to show reciprocity ? 
The provision clearly grants inland parity. Its broad 
and all-comprehensive language forbids the subtle 
distinction between an additional “impost” and the 
“mere” denial of a credit. Unless it can be argued 
that Congress in enacting sec. 131(a)(3) intended to 
abrogate the older treaty, which, according to familiar 
rules of construction, will not be presumed, it would 
seem that the alien’s claim is well founded. 


HIS problem of internal parity through bilateral 

agreements does not only arise directly, that is to 
say, as to the citizens of a country having a contractual 
right to national treatment of its citizens residing in 
the other country. Ona much larger scale it presents 
itself as a consequence of the most-favored-nation 
clause. It may be said that our recent trade agree- 
ments are rather cautious in their language, particu- 
larly in their formulation of the most-favored-nation 
clause. The parity they accord, be it foreign or inland 
parity, is usually restricted to the laws and charges 
connected with the goods themselves, their importa- 
tion, exportation, transit, sale or use.2* This would 
seem to preclude a repercussion on income taxation, 
at least if we follow the reasoning of cases such as 
Peck & Co. v. Lowe* and consider the net income 
derived from imports to be only remotely and in- 
directly a charge on the imported goods, a theory that 
is economically not unquestionable. But even modern 
trade agreements sometimes choose a phraseology 
that is apt to affect taxes as personal as our income 
tax on resident aliens. Thus our Reciprocal Trade 
Agreement with Switzerland ?* contains the follow- 
ing clause: 


“The United States of America and Switzerland agree to 
grant each other unconditional and unrestricted most- 


*?'The example is taken from the Convention of Friendship, Re- 
ciprocal Establishments, Commerce, and for the Surrender of Fugi- 
tive Criminals, between the United States and Switzerland, of No- 
vember 25, 1850; ratif. exch. November 8, 1855. The quoted art. II 
subs. 2 is not among the articles denounced in 1899 on account of 
their unconditional nature. On this denunciation see Mathews, 
American Foreign Relations, 1938, p. 581 and Jacquelin, Swiss- 
American Economic Relations, Geneva University Dissertation, 
Geneva 1939, p. 30. 

** Trade Agreement with Sweden, of May 25 
July 6, 1935. 

Trade Agreement with The Netherlands, of December 20, 1935, 
ratif. exch. April 8, 1937. 

Trade Agreement with Canada, of November 17, 1938; ratif. exch. 
June 17, 1939. 

3 247 U. S. 165 (1918). 

* Of January 6, 1936; ratif. exch. May 7, 
Italics ours. 


, 1935; ratif, exch. 


1936, art, X, subs. 1. 
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favored-nation treatment in all matters concerning cus- 
toms duties and charges of every kind and in the method 
of levying duties and, further, in all matters concerning 
the rules, formalities and charges imposed in connection 
with the clearing of goods through the customs, and with 
respect to all laws or regulations affecting the sale or use 
of imported goods within the country.” 
The term “charges of every kind”, unqualified as to 
their object, appears to be broad enough to include 
income taxation. Could the citizens of a country to 
which the United States pledged itself to most- 
favored-nation treatment under a clause of this word- 
ing assert a right to enjoy foreign tax credit conditioned 
not by reciprocity, but merely by non-discrimination, 
as soon as the United States grants this privilege, 
though as a reciprocal favor; to any other foreigner? 
Could the same be done under the older trade agree- 
ments, if the language of their most-favored-nation 
clause is broad enough to include the taxation of in- 
come? The question, naturally, cannot be answered 
in abstracto. Every treaty has a history and antecedents 
of its own. If the text permits of any ambiguity, as 
it should be conceded under the Swiss treaty of 1930, 
there is room for a showing that what the parties 
really had in mind was a limitation of the “charges” 
clause to such charges as are more or less directly 
connected with the importation, exportation, transit, 
sale or use of goods. If the treaty antedates the shift 
of American policy from the conditional to the uncon- 
ditional most-favored-nation clause—the change took 
place in 1922—the problem entails two questions of 
construction: 
(1) Was the treaty an exception to the old rule of condi- 
tional most-favored-nation treatment, such as, for 


instance, the treaty with Switzerland of November 
25, 1850, was officially recognized to be? 


(2) Must it be interpreted in accordance with the under- 
standing of the contracting parties at the time of the 
executing of the treaty,” or does the fact that it was 
not denounced after the turning point of 1922 indicate 
that the parties wish it to be interpreted in keeping 
with the new policy of unconditional most-favored- 
nation treatment? 

Again, it must suffice to posit the question, because 
every case depends on its own merits, its historical, 
economic and political background. It seems, how- 
ever, safe to say that if the clause is found to be un- 
conditional its application cannot be avoided by the 
fact that the grant of foreign tax credit to the citizen 
of another nation is not expressly stipulated by agrce- 
ment, but bestowed by municipal enactment or even 
merely de facto. The clause as understood and formu- 
lated in recent agreements of this country covers 
factual discriminations as much as contractual, and 


27 See the letter of Secretary of State Hay, of November 21, 1898, 
in Miller, Treaties and Other International Acts of the United States 
of America, vol. 5 (1937), p. 903, granting that the parties must 
stand by their common understanding at the time when the con- 
tract was concluded. Cf. also Oppenheim, International Law, 5th 
ed. (Lauterpacht), 1937, vol. 1, p. 773. 


dt 


Ras irate 









( ymn- 
0k 


; of 


luse 
ical, 
Oow- 

un- 

tne 
izen 
Tee- 
ven 
‘mu- 
vers 

and 


1898, 

States 
must 

> con- 
5th 


aw 







































August, 1940 


the limitation urged by Anzilotti ** excluding de facto 
privileges is unknown to the practice of countries 
having a wide experience with the unconditional 
clause.”® It is likewise not feasible to plead the excep- 
tion customary in all our recent trade agreements, 
excluding from the application of the most-favored- 
nation clause restrictions and prohibitions imposed 
for the enforcement of police or revenue laws. This 
reservation is an exception. In the common interest 
of the parties it deserves the strictest and narrowest 
possible interpretation, lest it be misused as a con- 
venient device for discrimination.*° The proviso deals 
only with the enforcement of revenue laws. It is 
directed against adulteration, misbranding and similar 
contrivances to evade the law, but has no connection 
with income tax as a part of the substantive law. 
An uncautiously broad wording of the uncondi- 
tional most-favored-nation clause finally raises the 
problem whether a double taxation agreement, such 
as this country recently concluded with Sweden,*? 
will automatically enure to the benefit of third nations, 
without their assuming any of the burdens and 
sacrifices such a contract imposes on the contracting 
parties. The claim, at first blush, seems to be a 
monstrosity and, no doubt, to allow it means to attack 
the strictly bilateral foundation of international taxa- 
tion in its so far most progressive forms. But neither 
the apparent iniquity nor the far-reaching consequences 
are arguments in themselves strong enough to pre- 
vail in the face of an unambiguous wording of a treaty 
and an otherwise unenlightening record of extrinsic 
material on its history. There was a time when this 
country rejected the unconditional construction of the 
most-favored-nation clause for its unfairness of allow- 
ing a third party gratuitously to reap the benefit of 
trade agreements for which this country paid the 
more or less heavy price of substantial tariff conces- 
sions. Today it is equally emphatically asserted that 
in the long run the momentary “unfairness” will turn 
to our advantage, because the principle is mutual and, 
therefore, cuts both ways. In view of the century- 
long oscillations in the history of the most-favored- 
nation clause the conclusion reached by the Fiscal 
Committee of the League of Nations ** squarely re- 
jecting the claim as being contrary to the spirit of 
the clause is not quite convincing. But the Committee 
is certainly warranted in its unwillingness to deal with 





* Cours de Droit International, Paris 1929, p. 437. 

**See for British practice: McNair, The Law of Treaties, 1938, 
Pp. 292 and the definition of the clause in League of Nations, Econ. 
Comm., II Econ. and Fin. 1936, II. B. 9, p. 10. 

*” Between 1880 and 1890 Germany and France excluded American 
pork from importation. Ostensibly the embargo was purely sani- 
tary. In fact it was proved that American pork was carefully 
Inspected and free from disease. Cf. Wickersham, l. c. note 3 supra, 
Pp. 148, 149, 

‘Of March 23, 1939; ratif. exch. November 14, 1939. 
“TI Econ. and Fin. 1930, II 23, p. 7. 
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the legal aspect of what it terms “an exceedingly 
difficult point of international law”, and it is equally 
justified in advising the interested states 


“that in commercial or establishment treaties concluded in the 
future it should be made clear that the most-favored-nation 
clause in its application to fiscal matters does not extend to 
special provisions for the avoidance of double taxation.” 

At the present moment the reciprocity principle of 
our tax laws is to a certain degree at variance with 
the fundamental ideas of our trade policy. It would 
seem appropriate to carefully examine to what extent, 
if any, the unconditional non-discrimination principle 
of our tariff laws should be carried over to the field 
of income and other personal taxation, and to what 
extent it continues to be sound and justified to have 
internal taxation governed by reciprocity in the sense 
of strict bilateralism. 

Again, if problems such as the alleviation of multiple 
taxation are found properly of the domain of strict 
bilateralism, it remains to be clarified whether provi- 
sions such as sec. 131(a)(3) Internal Revenue Code 
are really rendering the service that they were sup- 
posed to render, or whether they should be replaced 
by more adequate bilateral arrangements of the type 
represented by the American-Swedish convention on 
double taxation. 

At any rate, pending the completion of such in- 
vestigation, care should be taken in drafting our trade 
agreements explicitly to exclude personal taxation 
and double taxation agreements from the application 
of the unconditional most-favored-nation treatment. 





Calendar of 1940 Sessions of State Legislatures 


| Jurisdiction Convened Adjourne 
California (1st Sp.) i a re 
California (2d Sp.) May 13 May 24 
Illinois (1st Sp.). Apr. 30 June 5 
KONtHCKY ...0.60015 Jan. Z Mar. 14 
Louisiana (lst Sp.) Jan. 20 Jan. 25 
Louisiana .... May 13 July 11 
Maine (lst Sp.) May 23 
Maine (2d Sp.) June 26 
Mississippi jJan:..2 May 13 
Missouri (lst Sp.) July 22 
Nebraska (1st Sp.) Jan; 2 Jan. 13 
New Jersey . Jan. 9 , 
New York .. jaas- 3 Mar. 30 
Ohio (lst. Sp.). June 17 June 20 
Pennsylvania (1st Sp.). May 6 May 16 
Rhode Island .. Jan: 2 Apr. 24 
South Carolina Jan. 9 June 8 
Vermont (1st Sp.). July 24 piaeac 
Virginia .... Jan. 10 Mar. 23 





1 Recessed to Dec. 2. 
* Recessed to Nov. 12. 































































































































































































































































































The “Big Three” in Recent Tax Law 
The Bailey, Hallock, and Clifford Cases 


Give the Taxpayer Something to Think About 


OT in many a year has the Supreme Court of 
the United States rendered three decisions in 
so short a space of time of each other with such 

far-reaching effects, as the now famous Bailey,’ Hal- 

2 ae —— lock,? and Clifford*® cases. 

To the tax-minded indi- 

vidual, May 29, 1939, is a 

date which cannot quickly 

be forgotten. For it was on 
that otherwise ordinarily 








calm Monday in late spring 
that the Supreme Court gave 
to the much befuddled po- 
tentially double-domiciled 
taxpayer and decedent to be, 
Curry v. McCanless* and 
Graves v. Elliott.’ Not to be 
completely ignored in the 
contusion which inevitably 
had to follow the birth of 
this famous twin decision, 
the Court of Claims made 
its own significant contribu- 
tion to an already significant 
day. It gave us Bailey v. The United States.® 

Much has been said and written in the last few 
months regarding the Bailey case. Yet, in all that has 
been said and written, still far more remains unstated 











for the discussion has just begun. 

It will be recalled that Walter Bailey had taken out 
six policies of insurance on his life between the years 
of 1925 and 1929, and that he made an absolute assign- 
ment of these policies to his wife in 1932, one year 


prior to his death. In making these assignments, 


Jailey named his wife beneficiary and “life owner,” 
and his son contingent beneficiary and “contingent life 
owner,” and it was only in the event of both wife 
and son predeceasing the insured that he was to again 
become life owner of the contracts. 


* Tax Counsel, Newark, N. J. Counsel to New Jersey State Asso- 
ciation of Life Underwriters and Chairman of New Jersey State Bar 
Association Committee on Life Insurance. 

127 Fed. Supp. 617, 39-2 ustc § 9491; modified 30 Fed. Supp. 184, 
39-2 ustc § 9526; 31 Fed. Supp. 778, 40-1 ustc {J 9289. 

760 S. Ct. 544, 40-1 ustc f 9265. 

260 S. Ct. 444, 40-1 ustc § 9208. 

4307 U. S. 357. 

5 307 U. S. 383. 

® Note 1, supra. 
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It will likewise be recalled that upon Bailey’s death, 
Mrs. Bailey excluded the full $148,000 in insurance 
proceeds from the decedent’s gross estate; that the 
Commissioner insisted $108,000 in proceeds belonged 
in the estate, imposed an $11,000 tax, and the fight 
was on. The case was heard by the Court of Claims 
three times. Twice the primary question presented 
was: Who paid the premiums subsequent to the as- 
signments? The first time, on May 29, 1939, the Court 
decided the insured had made these payments, and 
held that the $108,000 was taxable. The second hear- 
ing on December 4, 1939, led to a reverse conclusion 
regarding the facts, and a modified decision render- 
ing the $108,000 not taxable. Finally, on March 4, 
1940, a completely new issue was raised, based on 
the then recent Hallock decision, and the Court, on 
this newly presented ground, decided that the $108,000 
should have been included in the decedent’s gross 
estate, and accordingly, ruled that the sum was taxable. 

Forgetting for the moment the ruling of March 4, 
last, a paragraph which appeared in the December 4, 
1939, opinion rendered by Judge Littleton, is worth 
noting. It is as follows: 

“The case was originally tried and submitted upon the 
proposition that the proceeds of the insurance policies could 
not under the provisions of Sections 302 and 401, supra, be 
included in the gross estate for the purpose of determining 
the net estate subject to tax, even if the decedent had con- 
tinued after the assignment to pay the premiums. The 
former opinion of the court stands as authority that where 
the decedent continues to pay the premiums the proceeds 
must be included in the gross estate. The Departmental 
Regulations are not inconsistent with this view. The former 
opinion is modified only to the extent that it may be regarded 
as holding that Sections 302 and 401 require the inclusion 
in the gross estate of insurance proceeds under policies 
unconditionally assigned where the premiums are _ subse- 


quently paid by the beneficiary, or the person to whom 
assigned, from his or her own funds”. 


In this opinion, there was a unanimous concur- 
rence. This being so, it is possible to glean a two-fold 
prerequisite to non-taxable proceeds, upon which the 
full court agreed; a two-fold prerequisite which may 
very likely be heard from many times again in the 
months to come. One half of the condition to be met, 
if the taxpayer hopes to succeed in gaining exclusion 
from a decedent’s estate those proceeds in excess of 
the $40,000 statutory limit, is that the unconditional 
assignee pay the subsequent premiums. The other 
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half of the requirement is that the assignee or trans- 
feree, pay such subsequent premiums, “from his or 
her own funds”. For the large part, great care is 
being taken today to conform with the first half of 
this two-fold prerequisite. Failure to properly under- 
stand and religiously comply with the remaining half, 
however, is not at all uncommon, and this needless 
lack of precaution is bound to take its toll. For there 
are many transactions being currently negotiated 
which might comply with a strict interpretation of 
the law today, but which, most short-sightedly, fail 
to anticipate the law that is now in the making. 

On March 4, 1940, in taking advantage of the Hal- 
lock decision, the Government moved for a new trial 
in the Bailey case. This motion was allowed, and in 
line with the reasoning in the Hallock case, the Court 
having determined that Walter Bailey in providing 
that the ownership in the assigned policies was to 
revert to him in the event of the predecease of his 
wife and son, decided that this comprised a transfer 
“intended to take effect in possession and enjoyment 
at or after his death”. Because of this retention of 
ownership, by Bailey, the proceeds were held taxable, 
the former judgment for the plaintiffs was vacated, 
and the petition was dismissed. 

The Bailey case was still dangling in mid-air when 
the Hallock case came to its rescue. Turning on a 
completely different point, that of the taxability of 
transfers subject to “a possibility of reverter”, the 
now renowned January 29, six to two Supreme Court 
decision, not unlike the Bailey case, brought with its 
earthquake-like rumblings new disruptions of mind 
to many theretofor unperturbed scriveners of thous- 
ands of trusts, and assignors of thousands of life 
insurance policies. 

The St. Louis Trust Company decisions’ of 1935, 
and Klein v. U. S.,2 comforted most settlors into a 
moderate feeling of security, and then came Helvering v. 
Hallock. And with Helvering v. Hallock came the follow- 
ing paragraphs from Mr. Justice Frankfurter’s opinion : 


“We recognize that stare decisis embodies an important 
social policy. It represents an element of continuity in law, 
and is rooted in the psychologic need to satisfy reasonable 
expectations. But stare decisis is a principle of policy and 
not a mechanical formula of adherence to the latest decision, 
however recent and questionable, when such adherence in- 
volves collision with a prior doctrine more embracing in its 
scope, intrinsically sounder, and verified by experience. 

“Nor does want of specific Congressional repudiations of 
the St. Louis Trust cases serve as an implied instruction by 
Congress to us not to reconsider, in the light of new experi- 
ence, whether those decisions, in conjunction with the Klein 
case, make for dissonance of doctrine. It would require very 
persuasive circumstances enveloping Congressional silence 
to debar this Court from re-examining its own doctrines. 
To explain the cause of non-action by Congress when Con- 
gress itself sheds no light is to venture into speculative 
unrealities.” 


* 296 U. S. 39 and 48, 36-1 ustc J 9005, 9006. 
§ 283 U. S. 231, 2 ustc {] 706. 
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Noting therefore the liberalization of view which 
the Supreme Court saw fit to take on January 29, 
1940, it is not difficult to understand the Clifford ruling 
which was to follow in less than thirty days thereafter. 

Whereas the Bailey® and Hallock *° cases involved 
questions of estate tax, the Clifford case concerned itself 
with income tax. But this fact is not of great im- 
portance. The significant feature from the viewpoint 
of the taxpayer, is the tendency of the Court to again 
uphold the tax gatherers, irrespective of the form 
that the gathering might take. Scrutiny of trans- 
action, even to the point of bending statutory enact- 
ments so that their curvatures will conform with a 
new liberalized Supreme Court inclination, appears 
to be the order of the day. 


BRIEF review of the facts in the Clifford case 
and the citing of some of the language of the 
Court, might help to emphasize the foregoing statement. 
Mr. Clifford created a trust in 1934 of certain stock 
which he owned, naming himself trustee. The trust 
was established for a five-year term, and was sub- 
ject to termination upon the death of either Clifford 
or his wife if such death occurred in less than five 
years. The income of the trust was to be paid ex- 
clusively to Mrs. Clifford, and Mr. Clifford was to 
become entitled to a return of the corpus upon the 
termination of the trust. 

Under the terms of the instrument, the grantor 
reserved to himself the right to determine in his 
absolute discretion the amount of income to be paid 
to his wife. Similarly, he retained full voting powers 
over the stock held in trust, as well as broad powers 
of disposing the same, together with unlimited au- 
thority of investment and other unrestricted control. 

When the trust was established in 1934, Clifford 
paid a gift tax, and that year he gave the income from 
the trust to his wife. This procedure was challenged 
by the Commissioner, and upon contending that the 
income from the trust was reportable by the grantor 
as his own, declared a deficiency in his return. 

The position taken by the Commissioner was sus- 
tained by the Board of Tax Appeals, and although the 
Board was reversed by the Circuit Court of Appeals, the 
Supreme Court subsequently reversed the Circuit Court 
and affirmed the stand of the Commissioner. 

Just what reasoning motivated the Supreme Court’s 
finding can best be understood by referring to the 

(Continued on page 515) 


®To justify inclusion of life insurance proceeds in decedent's 
estate, the Court found that legal incidents of ownership were 
retained, a more liberal view than the one taken in the Bailey 
case.—Broderick v. Keefe, CCA-1, No. 3513, May 14, 1940. 

10 The Hallock case was followed where remainder reserved, con- 
tingent upon surviving two brothers.—Comm. v. Flanders et al., 
CCA-2, No. 190, April 15, 1940. See also Broderick v. Keefe, (supra 
Note 9). Proceeds held includible in gross estate where gift to 
primary beneficiary was conditioned upon her surviving insured. 
Where possibility of reverter was retained, gift is complete and no 
gift tax is due.—McLean v. Comm., 41 BTA —, No. 172. 






























































































































































































































































































































































































































































































































































































The Meaning of 


By HARRY SILVERSON * 


EVERAL decisions dealing with tax subjects 
handed down during the 1939 term of the 
Supreme Court of the United States have, be- 
cause of their apparent disregard of the doctrine of 

stare decisis, caused considerable concern to those 
members of the legal and accounting profession whose 
function it is to advise their clients concerning the 
tax consequences of transactions about to be entered 
into.’ This problem, the difficulty of which cannot be 
underestimated in the light of the decided tendency 
of the present bench to overrule prior decisions which 
it regards as having been erroneously decided, should 
not be unduly aggravated by a misinterpretation as 
to just what is being presently decided. A recent 
case in point is Le Tulle v. Scofield, decided by the 

Supreme Court on January 2, 1940.? 

This decision has been interpreted in many quarters 
as standing for the proposition “that bonds are not 
corporate securities for the purposes of the federal 
reorganization statute”.’ This commentator then adds 
by way of explanation: 

“Previously it had been established, lawyers thought per- 


manently, that only short-term bonds could not be considered 
in this light, as in the ruling on the Pinellas Ice Cream case.” 


A careful reading of the Le Tulle decision will, how- 
ever, disclose that the Supreme Court did not deal 
with the question, either directly or by way of dictum, 
as to whether long-term bonds are to be considered 
as “securities” within the meaning of the reorganiza- 
tion sections. 


* Member of the New York Bar, New York, N. Y. 

‘See, for example, Smith v. Higgins, decided January 8, 
{| 40-1 ustc f 9160. 

2 Decided Jan. 2, 1940, 40-1 ustc J 9150, 308 U. S. 415, 60 S. Ct. 313. 
See also companion cases of Helvering v. Tyng and Helvering v. 
Buchsbaum, in which writs of certiorari were granted and the 
decisions of the Circuit Court of Appeals for the Second Circuit 
(106 Fed. (2d) 55) were reversed on the same day. 

’ The New York Sun, January 13, 1940, page 3; cf. Godfrey N. 
Nelson, New York Times, Financial Section, January 14, 1940. 


1940; 


Le Tulle v. Scofield 


492 








It is true that Mr. Justice Roberts, who delivered 
the opinion of a unanimous court, stated: “We are 
of opinion that the term of the obligations is not 
material”. But immediately following this sentence, 
there appears the following language: 

“Where the consideration is wholly in the transferee’s bonds 

or part cash and part such bonds, we think it cannot be said 
that the transferor retains any proprietary interest in the 
enterprise.” (Italic supplied.) 
Accordingly, it was held, not that long-term bonds 
are not “securities” within the meaning of the re- 
organization provisions, but rather that there was no 
reorganization. 

Stripped of unnecessary details, the facts appear- 
ing in the Le Tulle case were that in 1931, pursuant toa 
purported plan of reorganization, all the properties 
owned by Company I (the transferor company) were 
conveyed to Company W (the transferee company) 
in consideration of $50,000 in cash and $750,000 in 
bonds of Company W, payable serially over the period 
January 1, 1933 to January 1, 1944. Company I there- 
upon dissolved and distributed the cash and bonds 
thus received to its sole stockholder, the petitioner 
before the court. Due to the failure on the part of 
the Commissioner of Internal Revenue to file a cross 
appeal, the one question before the court related to 
the taxability of the gain realized by the petitioner 
as a result of the receipt by him of the cash and bonds 
of Company W.‘ 

“No gain or loss shall be recognized if stock or securities 
in a corporation a party to a reorganization are, in pursuance 
of the plan of reorganization, exchanged solely for stock or 


securities in such corporation or in another corporation a 
party to the reorganization”. 





4 The failure of the Commissioner to procure a writ of certiorar! 
not only barred him from collecting a tax on the gain realized by 
Company I but also limited his recovery against the petitioner, 
Le Tulle. 
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Section 112(b)(3) of the Revenue Act of 1928, 
now the same section of the I. R. C., reads as follows: 

In order to come within the confines of said sec- 
tion, it was necessary for the petitioner to have re- 
ceived (a) stock or securities, (b) from a corpora- 
tion a party to a reorganization, (c) pursuant to a 
plan of reorganization. 

Had the Supreme Court decided that the bonds 
received by petitioner were not “securities” within 
the meaning of Section 112(b)(3), it would have 
been unnecessary for the court to have devoted its 
opinion entirely to the question as to whether or 
not there was a reorganization. Certainly, it is reason- 
able to suppose that it would have referred to or 
quoted from Section 112(b)(3). Instead, we find 
upon examining the opinion that the only section of 
the Revenue Act of 1928 which was considered by 
the court was Section 112(i) defining a reorganiza- 
tion. The following portion of said section is quoted 
by the court: 


“(1) The term ‘reorganization’ means (A) a merger or 
consolidation (including the acquisition by one corporation 
of at least a majority of the voting stock and at least a 
majority of the total number of shares of all other classes 
of stock of another corporation, or substantially all the prop- 
erties of another corporation) * * * *,” 


The court then stated, in applying this portion of Sec- 
tion 112(1) to the facts before it, the following: 


“As the court below properly stated, the section is not to 
be read literally, as denominating the transfer of all the 
assets of one company for what amounts to a cash considera- 
tion given by the other a reorganization. We have held that 
where the consideration consists of cash and short term notes 
the transfer does not amount to a reorganization within the 
true meaning of the statute, but is a sale upon which gain 
or loss must be reckoned®. We have said that the statute 
was not satisfied unless the transferor retained a substantial 
stake in the enterprise and such a stake was thought to be 
retained where a large proportion of the consideration was 
in common stock of the transferee *, or where the transferor 
took cash and the entire issue of preferred stock of the 
transferee corporation’. And, where the consideration ts repre- 
sented by a substantial proportion of stock, and the balance in 
bonds, the total consideration received is exempt from tax 
under Sec. 112(b)(4) and 112(¢)3 

In applying our decision in the Pinellas case (supra) the 
courts have generally held that receipt of long term bonds 
as distinguished from short term notes constitutes the reten- 
tion of an interest in the purchasing corporation. There has 
naturally been some difficulty in classifying the securities 
involved in various cases. 

We are of opinion that the term of the obligations is not 
material. Where the consideration is wholly in the trans- 
feree’s bonds, or part cash and part such bonds, we think it 





5 Citing Pinellas Ice & Cold Storage Co. v. Commissioner, 287 
U. S. 462, 3 ustc 1023. 
° Citing Helvering v. Minnesota Tea Co., 296 U. S. 378, 36-1 ust 
9015. 

‘Citing Helvering v. Nelson, 296 U. S. 374, 36-1 ustc {| 9019. 

* Citing Helvering v. Watts, 296 U. S. 387, 36-1 ustc { 9016. 

’ Citing Worcester Salt Co. v. Commissioner, 75 F. (2d) 251, 35-1 
ustc ] 9153; Lilienthal v. Commissioner, 80 F. (2d) 411, 413, 35-2 ust« 
{ 9669; Burnham v. Commissioner, 86 F. (2d) 776, 36-2 ustc § 9544; 
Commissioner v. Kitselman, 89 F. (2d) 458, 37-1 ustc {| 9237; 
Commissioner v. Freund, 98 F. (2d) 201, 38-2 ustc { 9387; Commis- 
sioner v. Tyng, 106 F. (2d) 55, 39-2 ustc § 9651; L. & EH. Stirn v. 
Commissioner (CCA-2) decided Nov. 6, 1939, 39-2 ustc {| 9741. 
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cannot be said that the transferor retains any proprietary 
interest in the enterprise. On the contrary, he becomes a 
creditor of the transferee; and we do not think that the fact 
referred to by the Circuit Court of Appeals, that the bonds 
were secured solely by the assets transferred and that, upon 
default, the bondholder would retake only the property sold, 
changes his status from that of a creditor to one having a 
proprietary stake, within the purview of the statute”. (Italics 
supplied.) 

Reading the contents of these three paragraphs of 
the opinion together, and considering the fact that 
they follow immediately after the quotation from Sec- 
tion 112(i), it appears reasonably clear that the ex- 
pression “the term of the obligations is not material” 
was not intended to indicate a disapproval of what 
had been previously decided in Helvering v. Watts, 
but rather to indicate that the receipt of bonds (with 
or without cash), not coupled with a substantial equity 
interest in the transferee company, was insufficient to 
bring a transaction within the meaning of Section 
112(i1)(t)(A) of the Revenue Act of 1928. 

How does the Le Tulle case, as thus interpreted, 
affect current reorganizations? Section 112(g)(1) of 
the I. R. C., as amended, now defines a reorganization 
as follows: 

“The term ‘reorganization’ means (A) a statutory merger 
or consolidation, or (B) the acquisition by one corporation 
in exchange solely for all or a part of its voting stock, of at 
least 80 per centum of the voting stock and at least 80 per 
centum of the total number of shares of all other classes of 
stock of another corporation, or (C) the acquisition by one 
corporation, in exchange solely for all or a part of its voting 
stock, of substantially all the properties of another corpora- 
tion, but in determining whether the exchange is solely for 
voting stock the assumption by the acquiring corporation of 
a liability of the other, or the fact that property acquired 
is subject to a liability, shall be disregarded, or (D) a transfer 
by a corporation of all or a part of its assets to another 
corporation if immediately after the transfer the transferor 
or its shareholders or both are in control of the corporation 
to which the assets are transferred, or (E) a recapitalization, 
or (F) a mere change in identity, form, or place of organiza- 
tion, however effected.” 

The successor subdivisions to the one before the 
court in the Le Tulle case are (B) and (C) above. 
Since exchanges falling within these subdivisions re- 
quire that the transferee company give, as its part 
of the exchange, solely voting stock '°, it would appear 
that Congress has by legislation (now in effect for 
some six years) been requiring substantially more 
than the Supreme Court, by way of the preservation 
of an equity interest in the transferee company. For, 
whereas the Supreme Court has indicated that the 
receipt of a substantial equity, with or without bonds, 
satisfies subdivision (A) of Section 112(i)(1) of 


(Continued on page 514) 





9a See note 8. 

10This requirement appears for the first time in Section 
112(g)(1)(B) of the Revenue Act of 1934. It was continued in the 
same section of the Revenue Acts of 1936 and 1938, and of the 
I. R. C. as originally enacted. Section 213(b) of the Revenue Act 
of 1939, amended Section 112(g)(1) of the I. R. C. by dividing said 
subdivision into two subdivisions and by adding the language dealing 
with assumption of indebtedness. 











































































































































































































































































































































































































































































































































































































































































































Problems of Public Finance in 





The Argentine Republic 


By MARIO 





UBLIC finance of the Argentine Republic today 
has to face two problems: (1) balancing the 

budget of the Federal Government and of the 
Provinces, and (2) finding general principles of 
the country’s future financial policy. 

The first of these problems is a common problem 
for all modern States. It is necessary to find the 
middle road between taxation and the issuance of 
public loans since an increase of public debts beyond 
definite limits would create serious trouble in economics 
and finance in the future. 

The second problem consists of the necessity of 
adapting the fiscal system to the changing structure 
of the country. 


Financial System Allowed by the Constitution 


In accordance with her Constitution promulgated 
in 1860 Argentina is a Republic with a Federal and 
State Government. The country is divided into: The 
Federal Metropolis, the fourteen Provinces (like the 
American States), and the ten administrative dis- 
tricts (Territories). The Federal Metropolis and the 
ten Federal Districts (Territories) depend directly on 
the Central Government but the fourteen Provinces 
are autonomous and hold all powers not expressly 
transferred to the Central Government, including the 
financial power. In other words, as in the United 
States, the powers of the Federal Government are of 
a delegated and limited nature. 

However, the consequences derived from this fun- 
damental principle are different in both states. The 
Argentine Constitution, in Arts. 4, 67 and 104, estab- 
lishes the following principles: 

(a) the custom duties are in the exclusive competence of the 
Federal Government. 

(b) the personal direct taxes form exclusive revenues of 
the Provinces. Under extraordinary circumstances only, and 
for a limited time, they may be imposed by the Federal Gov- 


ernment. Under “direct taxes,” as understood according to 
the teachings adopted in those times, namely according to 


* Late Professor of Economics at the University 
(Argentina) and Chairman of the Seminary of Economics and 
Finance. Formerly Professor of Economics and Public Finance at 
the Universities of Genoa, Pavia, Padova and Trieste (Italy). 

We have lately been informed of Professor Pugliése’s recent death 
from a heart attack suffered at Cordoba. His untimely passing, at 
the age of forty, was a shock to his many friends, students, and 
associates in the field of international public finance.—Ed. 


of Cordoba 
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the theory of J. S. Mill, are all those of which it is presumed 


that they cannot be shifted by the person obliged to pay 
them by law.’ 


(c) the indirect taxes—principally excise taxes—are col- 
lected by the Federal Government as well as by the Prov- 
inces. 

Thus the financial sources of the Federal Govern- 
ment are constitutionally composed of: (1) custom 
duties; (2) indirect taxes (together with the Prov- 
inces); (3) sale and leasing of public domain; (4) 
post and telegraph; (5) coinage and emission of paper 
money; (6) fees, stamps and various revenues from 
public enterprises and property. 

All the other revenues, among them the inheritance 
taxes, which are considered as “direct”, belong to the 
Provinces. The Federal Government is entitled, of 
course, to impose the same kind of taxes as are re- 
ceived by the Provinces on the Federal Territories 
and on the Federal Metropolis. 


Development of the Economic Structure 


It is in the frame of the constitutional principles 
mentioned above, that the historical evolution of the 
Argentine financial system took place. It is impos- 
sible to describe even shortly this evolution within 
the limits of this article. Nevertheless, it is desirable 
to give some special views of singular importance 
in order to make clear the nature of the financial 
problems which must be met today by the country. 

Every financial system is a natural product of the 
political, economic and social conditions of a country, 
and so it is with the Argentine financial system. 
Argentina, beginning her independent life on the ruins 
of the destructive colonial system of Spain, was, in 
the first half of the past century, a country with an 
extremely poor economic life. This was true in spite 
of her great natural resources primitive agriculture 
and cattle-breeding, far from the large markets, with- 
out capital to invest, without industry, and with a 
very sparse population. In other words it was a 
country in a state of pre-capitalism. 

After liberation from the Spanish supremacy the 
governmental power passed to national elements. 


1 See C. Giuliani Fonrouge, ‘‘Algunos aspectos del impuesto a la 
renta en la Argentina’’ in Estudios del Centro de investigacion 
permanente de derecho financiero, Buenos Aires, 1938, II, page 3. 
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Men of decency and efficiency, inspired by the maxims 
of the French Revolution and of British Liberalism, 
and observing the example set by the United States, 
were moved by the desire to promote the progress 
of their country. Under such a leadership it was pos- 
sible to create the base for a tremendous economic 
development which, in the course of sixty years’ col- 
laboration with European immigration and British 
capital, brought about in the nation an economic level 
superior to that of all the other commonwealths of 
South America. This was what might be called the 
state of neo-capitalism. 


In 1914, the third phase of the economic life of 
Argentina began—a phase which has continued and 
progressed to the present time. The lack of European 
imports caused by the World War, the extraordinary 
profits of that epoch which strengthened the capital- 
istic structure of the country, the influx of funds from 
the United States, the discovery of oil wells and the 
exploitation of water power, all worked together to 
bring about, simultaneously, a period of intense agri- 
cultural and industrial development. This progress, 
still in full flower, received new impulses by two cir- 
cumstances: (1) by the more advanced social, polit- 
ical, and economic maturity of the country, and (2) 
by the promulgation of doctrines of economic national- 
ism and “autarchy” in the rest of the world. This 
state of affairs meant reduced possibilities for the 
export of agricultural products forcing the nation to 
limit her imports of manufactured goods and to create 
a national industry. Through this period Argentina 
eventually entered into a stage of capitalism. 


Development of the Fiscal System 


The financial system tardily followed the evolution 
of the economic system. It is only natural and logical 
that in a country with an insignificant capitalistic de- 
velopment, with few urban centers, and with eco- 
nomics almost entirely agricultural—as was the case 
in the latter half of the Nineteenth Century—that the 
fiscal pressure should be a light one, that the direct 
taxes would be unimportant (and limited to taxing 
landed property), and that indirect taxation would 
play the most important part in fiscal revenues. 


Thus in that era the sources of the Argentina fiscal 
system consisted of the following: 


Federal: (1) Custom duties on imports and exports (the 
latter sporadic and very small); (2) internal excise taxes 
(often cumulative with provincial taxes of the same type); 
(3) inheritance and real estate taxes (in the national terri- 
tories and in the Federal Metropolis); and (4) patent (license) 
taxes, stamp taxes, etc. In addition, there were some rev- 
enues of a mixed character collected by governmental, indus- 
trial and financial institutions as payments for public services. 


Provincial: (1) Real estate taxes; (2) inheritance taxes; 
(3) excise taxes; and (4) patent (license) taxes (on business), 
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stamp taxes. In the Provinces, too, there were some revenues 
of mixed character, collected chiefly as payments for public 
services. 


It is significant that this very rudimentary system 
of taxation, although justified at the time of its crea- 
tion, remained almost unchanged until 1932 (except 
for some minor modifications such as the introduction 
of an “absence tax” some twenty years ago in the 
Federal Metropolis and in several of the Provinces). 

This inflexibility of the financial system is rather 
surprising in view of the great transformations in the 
economic and social structure of Argentina during 
the last seventy years. However, it may be explained 
by two considerations—one empirical, the other juri- 
dical and constitutional. In the first instance some 
elasticity of the revenues resulted from the custom 
duties introduced originally for fiscal reasons ex- 
clusively. Their yield increased regularly with the 
economic development of the country and were for 
a long time sufficient to cover the necessities of the 
Federal Treasury. The same can be said of the excise 
duties collected by the Provinces. On the other hand, 
the constitutional principles explained above did not 
permit the introduction of direct federal taxes, be- 
cause the Provinces for various reasons were not 
greatly disposed to impose that type of taxes. This 
attitude was no doubt assumed because of the tre- 
mendous technical and administrative difficulties con- 
nected with direct taxation in a new state, and from 
the fact that the Provinces feared that an income tax 
would cause the emigration of capital and industry to 
other regions not levying such taxes. 

Such a situation could not long endure. On one 
hand, the necessity of finding fiscal revenues, exclu- 
sively in the form of excise taxes, gradually led to 
excessive, chaotic double and treble taxation. On the 
other hand, the decline of fiscal revenues caused by 
the crisis of 1929, and the rise of public expenditure 
in connection with the same crisis, together with the 
social problems with which a modern state had to 
deal, established an urgent necessity for reform of the 
financial system. Thus was brought about the Reform 
of 1932, the first really important one in Argentina, 
the essentials‘of which may be summarized as follows: 


(a) unification of all excises, transferred into federal taxes, 
which was based on an agreement between the Federal Gov- 
ernment and the Provinces, which, in exchange for certain 
participation in the revenues out of these taxes, bound them- 
selves to refrain from introducing taxes of the same class 
during the whole period of validity of the respective law, i. e., 
until 1954; 

(b) creation of a new direct federal income tax in the form 
of a schedular tax and a super tax on the total income. This 
tax was at first introduced as an emergency measure for two 
years only and was in absolute accord with the constitution 
(Arts. 4 and 67). Later on, however, in 1934, the Congress 
extended the income tax for another ten-year period, prac- 
tically giving it a permanent character. And at the same time 
there was given to the Federal Metropolis and to the Prov- 
inces a share of 17.5% of the taxes’ total yield. This decision 
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of the Congress, not accepted by the Provinces in form of 
bilateral agreement, is considered unconstitutional by some 
Argentine lawyers. But, as a matter of fact, all the Prov- 
inces tacitly accepted it and the income tax became an exclu- 
sive federal tax; this may have been allowed because every 
Province is interested in its share of the revenue, received 
without administrative costs and without the risk of entering 
into “fiscal competition” with other provinces by the creation 
of a special provincial income tax; 

(c) creation of a new federal tax on commercial transac- 
tions, actually substituted (since 1934) by a sales tax, im- 
posed on the business turnover of manufacturers and 
importers; and 


(d) creation of a federal tax on gasoline and other fees of 
lesser importance, such as a 10% increase in custom duties, 
a tax on jewelry, and a tax on steamship tickets abroad. 


The Present Situation 


Whether the Reform of 1932 succeeded in solving 
the fundamental problems of the Argentine Republic, 
whether the harmony between the financial system 
and the economic evolution of the country was es- 
tablished, and whether lasting equilibrium has been 
achieved not only for the present time but also for 
the future, are questions which might well be asked. 
An answer in the affirmative might be doubtful be- 
cause the fiscal revenues of the Federal Government 
and of the Provinces continue insufficient to cover the 
public expenditure ; and the new financial system did 
not establish an efficient settlement in accordance 
with the gradual change of economic circumstances, 
both Argentine and international. 

From this point of view there is one idea to be 
thoroughly considered, namely, the role which the 
customs duties still play in the financial system of 
Argentina. 

These duties have been the fundamental base of 
Argentine finance—at least up to 1932. It should 
be noted that in the application of the custom duties 
fiscal considerations always have prevailed by sheer 
necessity. The point of view of protection has been 
taken into consideration only in the last twenty years. 
But in substance, in recent years, the control of for- 
eign currency has been much more important than 
the custom tax policy in the problem of protection. 

The prevailing importance of the custom duties in 
the Argentine budget is apparent, since these reve- 
nues in the period of 1910-1938 represented a share of 
the total revenue ranging from 50% before the War 
of 1914 to 32% in 1937 and 1938. In the budget of 
1939, which the Congress voted almost unchanged 
for 1940, the custom duties represented slightly more 
than 38% (330.000.000 pesos) oi ali the fiscal revenues 
(854.319.675 pesos), whereas the yieid of the income 
tax represents only 12% (100.000.000 pesos) of the 
total revenue.” 








2 The provisional figures of the total federal revenue for 1939 show 
a revenue of 1.012.293.021 pesos, which includes the yield from the 
sale of stocks, industrial incomes and currency exchange profits. 
The latter source produced more than was anticipated. 
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Dependence of the public budget on foreign trade— 
still very noticeable since the Reform of 1932—is 
certainly excessive and extremely dangerous because: 


(1) the custom taxes in addition to the excises make the 
sphere of indirect taxation excessive in comparison with direct 
taxation. In the budget of 1939-1940, some 67% is the yield 
of indirect taxation, only 18%, the yield of direct taxes, and 
about 15%, the yield from other sources; in the budgets of 
the Provinces the ratio is still greater; 

(2) the custom taxes are largely dependent upon the for- 
eign trade situation and any decrease in case of adverse 
business conditions can put public finance in a difficult position; 

(3) even passing over the danger indicated in paragraph 
(2) above, the actual yield of the custom taxes, in comparison 
with the level of internal and international prices, and with 
the increase both nominal and real of public expenditures, is 
bound to decrease as a result of the development of national 
industry and increasing “autarchy.” As time goes on the 
actual, high ratio of 38% (at least 32% average) of the 
custom taxes in the total of federal revenues is bound to 
slowly recede to an average percentage of not more than 
10%. This is proved by the historical experience in all coun- 
tries more economically advanced; 

(4) and finally, because the customs taxes play such an 
overwhelming fiscal role, it is only natural and logical that in 
case of urgent necessity, larger revenues will have to be 
procured by a general increase of the custom tariff irrespec- 
tive of any consideration of a national economic policy. 


Federal Budget Revenues for Fiscal Years 1939 and 1940 


(Industrial and Extraordinary Revenues Excluded) 
Pesos 
330.000.000 


— 


Custom taxes and harbor dues.. ........... 

2. Internal excises (share of the Federal Gov- 
ernment) . ; ere 

3. Tax on landed property (Federal Metropolis 

and National Territories) 


161.422.200 


28.050.000 


4. Income tax (share of the Federal Government) 100.000.000 
5. Dees tee ..... ; Re Ce re re 33.000.000 
Oe ek 60.000.000 
7. Taxes on business (licenses) ............... 2.399.000 
8. Royalty of oil and mining taxes........ 3.000.000 
9. Inheritance taxes (Federal Metropolis and 


National Territories) 
10. Various participations 
11. Post and telegraph 


15.000.000 
13.000.000 
40.550.000 


12. Lottery of the National Social Welfare 16.000.000 
13. Various revenues 51.898.475 
TIPU Se a rn Re is 5 Bist ian Sigs te In tn sl 


854.319.675 
Provincial Finance 


Another point which merits attention is the financial 
situation of the provinces. Many of them are in dif- 
ficult circumstances and nearly all are incapable of 
increasing their economic activity in accordance with 
the needs of the country. On the other hand, there 
is little hope that the Provinces will be able to create 
new fiscal sources of their own, since the principal 
taxes, excise and income, which the constitution per- 
mits them to impose are now administered and col- 
lected directly by the Federal Government, which 
distributes a part of the yield among the provinces. 
Consequently, their financial problems actually coin- 
cide with those of the Federal Government, because. 
only if the latter succeeds in rendering its revenues 
(Continued on page 514) 
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War Taxes on Trades and Businesses 


In Great Britain 


By H. ARNOLD 


vast program of rearmament. Beginning with 

the year 1937, the cost was expected to in- 
crease year by year for, probably, five years. To meet 
the enormous cost, in part, borrowing was authorized 
under the Defence Loans Act, 1937—effective for the 
five-year period April 1, 1937 to March 31, 1942. 


| eee in 1937 Great Britain embarked on its 


National Defence Contribution 


It was not proposed, however, to finance the entire 
rearmament program through loans; and the National 
Defence Contribution was inaugurated, whereby the 
net profits of trades and businesses are subject to 
tax—companies at five per cent, or one shilling (twelve 
pence) in the pound; and individuals or firms at four 
per cent, or nine and six-tenth pence in the pound. 
Like the Defence Loans Act, 1937, the National De- 
fence Contribution is to be in effect for the five-year 
period April 1, 1937 to March 31, 1942. Professions, 
offices or employments are exempt from the tax. The 
amount of National Defence Contribution paid, or 
payable, is deductible in the computation of net profits 
for purposes of the income tax. It was anticipated 
that the National Defence Contribution would pro- 
duce twenty million pounds, or about eighty million 


_ dollars for the year 1938-39. 


. 


Armament Profits Duty 


As a result of the rearmament program, traders 
engaged in the manufacture of armaments began to 
make considerably increased profits as compared with 
traders in other branches of industry. In order to 
limit the growth of profits of traders in the arma- 
ment business, in April, 1939, the Armament Profits 
Duty was introduced, which was to be in effect for 
three years from April 1, 1939 to March 31, 1942, 
under the provisions of which, the excess profits real- 
ized by traders substantially engaged in the manu- 
facture of armaments, over and above pre-existing 
or “standard” profits, were to be taxed at sixty per 
cent; but, to be liable for the duty, the trader had to 
receive not less than two hundred thousand pounds, 
or eight hundred thousand dollars annually, in re- 
spect of armament supplies. 





* Accountant, Los Angeles, Calif. 
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STRANGMAN* 


Excess Profits Tax 


Now that Great Britain 
is actually at war, the 
Chancellor of the Ex- 
chequer, Sir John Simon, 
has levied an excess profits 
tax on ALL trades and 
businesses, including, of 
course, armaments; and 
the Armaments Profits 
Duty has been repealed. 
The excess profits tax and 
the National Defence Con- 
tribution are alternative; 
that is, trading concerns 
will have to pay which- 
ever tax is the greater. 
The amount of excess 
profits tax paid, or payable, 
is allowed as a deduction in computing net profits for 
income tax purposes, as is the case also with the 
National Defence Contribution. It is not anticipated 
that the excess profits tax will bring in any substantial 
sum within the present financial year; but next year 
it is hoped that it will be possible to determine 
whether or not it is functioning according to expecta- 
tions. All profits made after March 31, 1939, are sub- 
ject to the excess profits tax, which is at the rate of 
sixty per cent? of the excess of profits over pre-war 
standards. In establishing “standard” profits, the tax- 
payer has the following options: 





1. For businesses started on or before January 1, 1935: 
a. Profits for the year 1935; 
b. Profits for the year 1936; 
c. Average profits for the years 1935 and 1937; 
d. Average profits for the years 1936 and 1937. 
2. For businesses started after January 1, 1935 and before 
January 2, 1936: 
a. Profits for the year 1936; 
b. Average profits for the years 1936 and 1937. 
3. For businesses started after January 1, 1936 and before 
July 2, 1937: 
Profits for ANY complete year. 
4. For businesses started after July 1, 1937: 


a. Companies—Fight per cent of capital employed in the 
business. 





1 The rate of the excess profits tux has now been increased to 100%, 
which will insure complete confisvation of profits arising as a result 
of the national emergency. 
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b. Individuals or firms—Ten per cent of capital employed 
in the business. 














Where companies are directly controlled by directors, the 
percentage is ten per cent, the same as for individuals 
and firms. 

















The foregoing method of determining “standard” 
profits for the excess profits tax is the same as that 
which had previously been established for the now 
defunct Armament Profits Duty. 

















The following example is presented to show the 
computation of the excess profits tax: 











Example: Business started prior to January 1, 1935. 
Profits: 1935, £5000; 1936, £6000; 
1937, £9000; 1939, £10,000. 














The first step is to determine the most advantageous 
“standard” profit to be adopted. The business having 
been started prior to January 1, 1935, the four options 
available are as follows: 












































a. Profits for the year 1935 .. £5000 
b. Profits for the year 1936 - 6000 
c. Average profits for the year 1935 £5000 

and 1937 9000 7000 
d. Average profits for the year 1936 £6000 











and 1937 9000 7500 
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This taxpayer would, of course, select for the 
“standard” profit, the average of profits for the years 
1936 and 1937, or £7500. 

The amount of excess profits tax payable is com- 
puted as follows: 


Profits for the year 1939 £10,000 
Pre-war “standard” profits 7,500 


Excess £ 2,500 


The excess of £2500 is taxable at 60 per cent, or 
£1500. 


Excess Profits Tax or National 
Defence Contribution 


Assuming the taxpayer to be a company, the 
amount of National Defence Contribution on profits 
of ten thousand pounds would be at the rate of five 
per cent, or five hundred pounds. In this instance, 
the taxpayer would have to pay the excess profits tax 
amounting to one thousand, five hundred pounds, be- 
ing the greater tax after computing the amount pay- 
able under the provisions of the excess profits tax 
and the National Defence Contribution. Had the 
profits for the year 1939 been only eight thousand 
pounds instead of ten thousand pounds, however, the 
amount of excess profits tax would have been only 
three hundred pounds (sixty per cent of five hundred 
pounds, or the excess of eight thousand pounds over 
the established “standard” of seven thousand, five 
hundred pounds), whereas the amount of National 
Defence Contribution would have been four hundred 
pounds, or five per cent of eight thousand pounds. 
In that event, the taxpayer would have to pay the 
National Defence Contribution, it being the greater 
of the two taxes. 


Total Tax Burden on Trades and Businesses 

At the present time, the burden of taxation on 
trades and businesses comprises: (a) The income tax, 
AND (b) the excess profits tax? OR the National 
Defence Contribution. 

For the year 1939-40, trades and businesses were 
subject to income tax on net profits at the rate of 
seven shillings in the pound, or thirty-five per cent. 
For the year 1940-41,°> the rate is seven shillings 
and sixpence in the pound, or thirty-seven and one- 
half per cent. As already indicated, the amount of 
excess profits tax or National Defence Contribution 
paid, or payable, is allowed to be deducted in comput- 
ing net profits for purposes of the income tax. 


* See Note 1, supra. 


3 The Finance Bill, 1940 includes some amendments to the excess 
profits tax and the National Defence Contribution provisions which, 


in general, are devoted to the allocation of hardship. 
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STATE TAX COMMISSIONS— 


Their History and Reports’ 


INDIANA 
Special Tax Commissions 

Acts of Indiana, 1891, Ch. 203, H. J. R. No. 6, p. 483, 
instructed the State Tax Commissioners to prepare 
and present to the next General Assembly a bill pro- 
viding for the adequate and just taxation of railroad 
property. 

“Apparently, no report was printed. According to the 
State Board of Tax Commissioners Report for 1893 the Tax 
3oard had made some sort of report to the Legislature in 
accordance with this statute. The report reads, ‘But as this 
plan was rejected by the Legislature which passed the resolu- 
tion above-mentioned, we presume that some other plan is 
desired.’ This report of 1893 suggests another plan.”—Letter 
from the Indiana State Library, Indianapolis, Indiana, dated 
May 24, 1940. 

Acts of 1915, Ch. 114, p. 477, provided that the 
Governor should appoint five persons to be a “Com- 
mission on Taxation” to investigate the problem of 
taxation in Indiana and consider what changes are 
needed in the Constitution and laws to make a just 
and equitable system of taxation. A report was re- 
quired to be made to the Governor for transmission 
to the legislature not later than January 1, 1917. 

Reports: 

1915, Proceedings of the Commission on Taxation, 
229 p. 

1916, Report of the Commission on Taxation, 408 p. 

Acts of 1929, Ch. 230, S. C. R. No. 8, p. 818, created 
a legislative committee of eight to devise means for 
raising additional revenue and to report the results 
of its investigation to the General Assembly in the 
form of bills. 


“No report found.”—Letter from the Indiana State Library, 
Indianapolis, Indiana, dated May 24, 1940. 


Acts of 1929, Ch. 240, S. C. R. No. 13, p. 829, 
directed the Governor to invite representatives from 
various boards of trade, corporations, farm organiza- 
tions, chambers of commerce, county, city and state 
officials, etc., to be a general tax conference to discuss 
the general subject of taxation. It had the power to 
appoint a committee or committees to prepare or sub- 
mit recommendations to the next General Assembly 
on the general subject of taxation with laws that 
should be considered and passed. 





* Continued from July issue. 


** Asst. Professor of Law and Librarian, Cornell Law School, 
Ithaca, N. Y. 


By LEWIS W. MORSE ** 
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Report: 1931, Report of the Indiana Tax Survey 
Committee to the Seventy-fifth General Assembly of 
the State of Indiana, Jan. 15, 1931, 20 p. + tabtes. 

Acts of 1935, Ch. 351, S. C. R. No. 16, p. 1583, 
created a joint legislative committee of ten to study 
taxes, their need and adaptability, etc., in connection 
with a social security program to be presented to a 
special session of the Seventy-ninth General Assembly 
or any subsequent session of the General Assembly. 





Lewis W. Morse 


Report: 1935, Report of Special Tax Study Com- 
mittee to His Excellency, the Governor of the State 
of Indiana and the Members of the Seventy-ninth 
General Assembly, Jan. 19, 1935, 11 p. 

The 1936 Acts, Special Session, Ch. 5, p. 121, pro- 
vided for a legislative committee of twelve to make 
a study and survey of the needs and requirements in 
a financial way to meet the provisions of the Public 
Welfare Act (Ch. 3 of Special Session, 1936). They 
were directed to introduce in the General Assembly 
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of January, 1937, a bill providing for the raising of 
the necessary revenue. 

Report: 1936, Survey of Public Welfare Act, 
Report to the President of the Senate and Speaker 
of the House of Representatives, Dec. 12, 1936. 


The 1937 Acts, H. C. R. No. 7, p. 1393, directed 
the Governor to appoint a Tax Study Commission to 
make a study of the entire tax structure of the state 
and the several municipal corporations and political 
subdivisions thereof. The amount of the public rev- 
enue collected and expended and the amount which 
probably would have to be collected and the sources 
from which such revenue should be desired to effect 
an equal tax burden and any other matters relating 
to taxation which the commission deemed necessary 
to complete an integrated study of the problem of 
taxation and finance. A report was directed to be 


submitted to the Governor and by him to the General 
\ssembly of 1939. 


Report: 1939, Report of the Indiana Tax Study 
Commission, Jan. 1, 1939, 200 p. 


State Board of Equalization 


In 1841, a State Board of Equalization was created 
with the power to equalize the valuation of real estate 
in the several counties throughout the state. (1841 
Laws of Indiana, Ch. 1, Sec. 15, p. 8; approved Feb. 
12, 1841.) 

In 1842 the act which had created a State Board of 
Equalization was repealed. (Laws of Indiana, 1842, 
Ch. CXIII, p. 126; approved Jan. 13, 1842.) 

No record of a report can be found. 

In 1852, a State Board of Equalization was created 
so that real property should be appraised each year 
for taxation and the value of such could be equalized. 
This Board was to consist of a delegate from each 
district. The Board, together with the Auditor of the 
State, was directed to equalize the appraisement of 
the lands of the state between the several congres- 
sional districts in conformity with the standards of 
value therein prescribed. (Revised Statutes of Indiana, 
1852, Vol. I, Ch. 35, p. 273; approved May 28, 1852.) 
(Slight changes were made by the 1859 Acts, Ch. 
89, p. 145.) 

Laws of Indiana, 1865, Ch. 27, p. 121, gave any 
railroad company which was dissatisfied with the 
valuation of its property as set by the county appraisers 
the privilege to appeal to the State Board of Equaliza- 
tion which had power to grant such relief as it 
deemed just. 


In 1872, the Governor, Lieutenant Governor, Sec- 
retary, Auditor, and State Treasurer were made mem- 
bers of the State Board of Equalization which was to 
equalize the assessments of real property in the state. 
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In addition, this Board was directed to assess the capital 
stock of all corporations organized under the Laws of 
Indiana and to assess railroad property in the state and to 
distribute the assessment of the capital stock of railroad 
and telephone companies among the various counties 
in the same way that railroad track is distributed. It 
was directed to publish a report of its proceedings 
annually in pamphlet form. (Acts of Indiana, Special 
Session, 1872, Ch. 37, p. 57; approved Dec. 21, 1872.) 
(Slight changes were made by the 1881 Acts, Special 
Session, Ch. 96, p. 611, which among other things 
added the Attorney General to this Board.) 


Acts of 1885, Ch. 86, p. 215, directed the Board to 
publish its report annually. 


Proceedings of Indiana State Board of Equalization 


Period Place and 
Year Covered Date of Pub. No. of Report Paging 
1852 July, ’52 Indpls., 1853 Documentary Journal p 193-211 
of Ind.,. Pt. 1 
1859 July, ’59 Indpls., 1860 Documentary Journal  p 239-281 
of Ind., Pt. 1 
Indpls., 1859 Ann. Rep. of Auditor 
1864 July, '64 Indpls., 1865 Documentary Journal p 424-451 
of Ind., Pt. 1 
Indpls., 1864 Ann. Rep. of Auditor 
1869 . July, ’69 Indpls., 1869 Documentary Journal p 89-123 
of Ind. 
Ann. Rep. of Auditor 
1873 June-Sept.,’73 Indpls., 1874 Appendix to Ann. Rep. 115 p 
of Auditor 
1874. June-July, ’74 Indpls., 1875 Ann. Rep. of Auditor p 135-204 
1875 June-Aug., ’75 Indpls., 1876 Appendix to Ann. Rep. 184p 
of Auditor 
1876 June-Aug.,’76 Indpls., 1877 Ann. Rep. of Auditor, 135 p 
rt. 1 
1877. June-July, ’77  Indpls., 1878 Appendix to Ann. 126 p 
Rep. of Auditor 
1878 June-July, '’78 Indpls., 1878 Appendix to Ann. 147 p 
Rep. of Auditor 
1879 June-July, '79 Indpls., 1879 Appendix to Ann. 34 p 
Rep. of Auditor 
1880 June-Aug., ’80 Indpls., 1880 Appendix to Ann. 185 p 
Rep. of Auditor 
1881 June-July, ’81 Indpls., 1881 Appendix to Ann. 39 p 
Rep. of Auditor 
1882 June-July, ’82 Indpls., 1882 Appendix to Ann. 103 p 
Rep. of Auditor 
1883 June-July, ’83 Indpls., 1883 Appendix to Ann. 150 p 
Rep. of Auditor 
1884 June-July, 84 Indpls., 1884 Appendix to Ann. 118 p 
Rep. of Auditor 
1885 June-July, ’85 Indpls., 1885 Appendix to Ann. 127 p 
Rep. of Auditor 
1886 June-July, ’86 Indpls., 1886 Appendix to Ann. 161 p 
Rep. of Auditor 
1887 June-July, ’87 Indpls., 1887 Appendix to Ann. 137 p 
Rep. of Auditor 
1888 June-July, ’88 Indpls., 1888 Appendix to Ann. 133 p 
Rep. of Auditor 
1889 June-July, ’89 Indpls., 1889 Appendix to Ann. 139 p 
Rep. of Auditor 
1890 June-July, ’90 Indpls., 1890 Appendix to Ann. 137 p 


Rep. of Auditor 


State Board of Tax Commissioners 


In 1891, the Governor was directed to appoint two 
skilled persons who, along with the Secretary of State, 
State Auditor, and the Governor, should constitute 
the State Board of Tax Commissioners. Its duties 
were to see that all assessments were made according 
to law and to see that all the railroads and other cor- 
porations of the state were assessed according to law 
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and to see that all taxes due the state were collected 
and to enforce the revenue laws of the state, to report 
to the General Assembly at each session the amount 
of tax collected, the amount lost with causes, the pro- 
ceedings of the Board and other revenue information 
of public interest, and to make investigations of the 
tax systems of other states, and to recommend to the 
legislature changes in‘the tax laws to remedy in- 
justice and to facilitate the collection of taxes. The 
Board was also directed to take over the duties here- 
tofore devolving on the State Board of Equalization, 
and only when these duties were being performed the 
Governor, Auditor, and Secretary of State were re- 
quired to sit with the State Board of Tax Commis- 
sioners. A report of the proceedings of this board 
was required to be published annually. (1891 Acts, 
Ch. 99, p. 199; approved March 6, 1891.) 

The 1893 Acts, Ch. 171, p. 374, more clearly defined 
the duty of the State Board of Tax Commissioners 
with respect to the assessment of telephone, telegraph, 
palace car, sleeping car, drawing-room car, dining car, 
express and fast freight companies, and the 1901 Acts, 
Ch. 56, p. 87, added pipe lines to this group. 


Acts of 1907, Ch. 93, p. 131, repealed the former 
State Board of Tax Commissioners and created a new 
board of the same name to consist of three instead of 
two commissioners appointed by the Governor, and 
also to consist of the Secretary of State and the State 
Auditor. Its duties were largely the same as those 
of the previous board. 


Acts of 1913, Ch. 47, p. 79, directed this board to 
investigate the administration of the inheritance tax 
law and to report to the General Assembly biennially 
as to the result of its labors and investigations in 
inheritance tax matters. 


Acts of 1919, Ch. 59, p. 198, rewrote the whole tax 
law of Indiana. The State Board of Tax Commis- 
sioners was reénacted in substantially the same form 
with about the same duties except that the State 
Board of Tax Commissioners was made to consist of 
three tax commissioners appointed by the Governor, 
and the Secretary of State and Auditor of State were 
no longer members of the Board. A report was re- 
quired to be made by the Board to the General As- 
sembly at each session through the Indiana Year 
Book, the proceedings of the Board, and such other 
revenue information as is of public interest. 


Ch. 29, Acts of 1923, p. 94, imposed further duties 
on the State Board of Tax Commissioners with refer- 
ence to the assessment of property or capital stock of 
banks, car and express companies, mortgage guarantee, 
pipe line, public utility, railroad, sleeping car, tele- 
graph, telephone, and trust companies. 


STATE TAX COMMISSIONS—THEIR HISTORY AND REPORTS 


Reports of Indiana State Board of Tax Commissioners 


Period Place and 
Year Covered Date of Pub. No. of Report Paging 
1893 For ’91-’92 Indpls., ’93 22p 
1895 For ’93-'94 Indpls., ’95 25p 
1897. For '95-’96 Indpls., ’97 58 p 
1899 
1901 For ’99-1900 Indpls., ’01 113 p 
1903 For ’01-’02 Indpls., ’03 96 p 
1905 For ’03-’04 Indpls., '05 150 p 
1907. For ’05-’06 Indpls., ’07 118 p 
1908 For ’07-’08 Indpls., ’08 117 p 
1910 For ’09-’10 Indpls., ’10 119 p 
1912 For ’11-'12 Indpls., 12 125 p 
1914 For ’13-'14 Indpls., ’14 127 p 
1916 For ’15-'16 Ft. Wayne, '17 119 p 
Year ending— 
1917 Sept. 30,17 Indpls., '18 35 p 
1918 Sept. 30,’18 Indpls., ’19 Yearbook p 139-175 
1919 Sept. 30, '19 Indpls., ’20 78 p 
1920 Sept. 30,’20 Ft. Wayne, ’21 Yearbook p 1005-1124 
1921 Sept. 30, ’21 Ft. Wayne, ’22 83 p 
1922 Sept. 30,’22 Indpls., ’22 19p 
1923 Sept. 30, °23 Indpls., ’24 76p 
1924 Sept. 30,'°24 Indpls., ’25 83 p 
1925 Sept. 30, ’25 Indpls., ’25 Yearbook p 115-188 
1926 Sept. 30, ’26 Indpls., ’26 Yearbook DP 856-936 
1927 Sept. 30, '27 n.p., n.d. 73 p 
1928 Sept. 30,’28 n.p., n.d 93 p 
1929 Sept. 30,’29 n.p., n.d 72p 
1930 Sept. 30, °30 Ft. Wayne, n. d (2)-+3—74 p 
1931 Sept. 30, 31 n.p., n.d. 78 p 
1932 Sept. 30, 32 n.p., n.d. 77 p 
1933 Sept. 30, °33 Indpls., ’34 31p 
1934 June 30, '34 n.p., n.d. (2) +3—39 p 
1935 June 30,35 n.p., n.d. (2) +3—39 p 
1936 June 30, '36 n.p.,n.d. (2) +3—42 p 
1937 June 30, ’37 Ft. Wayne, '37 (2) +3—41 p 
1938 June 30, ’38 Indpls., ’38 Reprint from (2)+191—221 p 
Yearbook 
1939 June 30, ’39 Indpls., ’38 Reprint from (3)-+334—368 p 
Yearbook 
Proceedings of the Indiana State Board of 
Tax Commissioners’ 
Period Place and 
Year Covered Date of Pub. No. of Report Paging 
1891 For yr. 1891 Indpls., ’91 225 p 
1892. For yr. 1892 Indpls., ’92 189 p 
1893 For yr. 1893 Indpls., ’93 195 p 
1894 For yr. 1894 Indpls., ’94 193 p 
1895 For yr. 1895 Indpls., 95 225 p 
1896 For yr. 1896 Indpls., ’96 193 p 
1897. For yr. 1897 Indpls., ’97 180 p 
1898 For yr. 1898 Indpls., ’98 220 p 
1899 For yr. 1899 Indpls., '99 248 p 
1900 For yr. 1900 Indpls., ’00 245 p 
1901 For yr. 1901 Indpls., '01 358 p 
1902 For yr. 1902 Indpls., ’02 383 p 
1903 For yr. 1903 Indpls., ’03 381 p 
1904 For yr. 1904 Indpls., ’04 376 p 
1905 For yr. 1905 Indpls., ’05 371 p 
1906 For yr. 1906 Indpls., ’06 372 p 
1907 For yr. 1907 Indpls., ’07 481 p 
1908 For yr. 1908 Indpls., ’08 478 p 
1909 For yr. 1909 Indpls., ’09 479 p 
1910 For yr. 1910 Indpls., ’10 489 p 
1911 For yr. 1911 Indpls., ’11 512 p 
1912 For yr. 1912 Indpls., ’12 490 p 
1913 For yr. 1913 Indpls., ’13 506 p 
1914 For yr. 1914 Indpls., ’14 536 p 
1915 For yr. 1915 Indpls., ’15 555 p 
1916 For yr. 1916 Ft. Wayne, ’16 547 p 
1917. For yr. 1917 Indpls., ’18 234 p 
1918 For yr. 1918 Indpls., ’18 233 p 































































































































































































































































































1“*The Proceedings appear in the Annual Report of the Auditor 
of State. They were also published separately with the same 
pagination. They go back to 1891, and are appended to the Audi- 
tor’s Report for the appropriate year.’’—Letter from Indiana Uni- 
versity School of Law, Bloomington, Indiana, dated July 15, 1940. 

“The Proceedings for the following years also appear in the 
Indiana Documentary Journal: 1891-1897, 1900, 1908, 1910.’’ Jbid., 
July 20, 1940. 






























































































































































































































































































































































































































The Acts of 1919, Ch. 59, rewrote the entire tax law 
of Indiana. Included among its directions was one 
requiring that the Proceedings of the State Board of 
Tax Commissioners be reported by the Board to the 
General Assembly at each session through the Indiana 
Year Book. 

Annual Reports of Annual Conferences of Tax 

Commissioners and County Assessors 














Period Place and 

Year Covered Date of Pub. No. of Report Paging 
1899 Mar. 15-16, '’99  Indpls., '99 30 p 
1900 Mar. 7-8, ’00 Indpls., ’00 96 p 
1901 Mar. 20-21, '01 Indpls., ’01 69 p 
1902 Feb. 6-7, ’02 Indpls., '02 107 p 
1903 Jan. 13-15, '03 Indpls., ’03 95 p 
1904 Jan. 5-6, ’04 Indpls., ’04 96 p 
1905 Jan. 11-13, ’05 Indpls., '05 106 p 
1906 } 

1907. Jan. 8-10, ’07 Indpls., ’07 115 p 
1908 2 

1909 1 

1910 For yr. 1910 Indpls., ’10 68 p 
1911 For yr. 1911 Indpls., ’11 97 p 
1912. For yr. 1912 Indpls., ’12 127 p 
1913 Jan, 2-4, °13 Indpls., ’13 128 p 
1914 Jan. 8-10, '14 Indpls., ’14 128 p 
1915 Jan. 4-6, "15 Indpls., '15 110 p 
1916 Jan. 4-6, '16 Ft. Wayne, '16 139 p 
1917. Jan. 2-4, °17 Ft. Wayne, '17 16th 147 p 
1918 Jan. 8-10, '18 Indpls., ’18 17th 112 p 
1919 For yr. 1919 Indpls., °19 18th 157 p 
1920 Feb. 5-7, ’20 Ft. Wayne, ’20 19th 165 p 
1921 Dec. 15-16, ’20 Ft. Wayne, ’21 20th 101 p 
1922 For yrs. ’21, ’22 Indpls., ’22 21st 180 p 
1923 Jan. 16-18, ’23 Indpls., ’23 22nd 139 p 
1923 For yr. 1923 Indpls., ’24 23rd 150 p 
1924 For yr. 1924 Indpls., ’25 24th 149 p 
1925 Jan. 6-7, 26 Indpls., ’26 25th 101 p 
1926 Jan. 3-4, ’27 Indpls., °27 26th 138 p 
1927 Dec. 20-21, °27 Indpls., ’28 27th 94p 
1928 Dec. 18-20,'28 Indpls., ’29 28th 102 p 
1930 Jan. 7-9, ’30 Indpls., n.d. 29th 128 p 
1931 Jan. 5-7, °31 Ft. Wayne, °31 30th 114 p 
1931 Dec, 21-23, ’31 Indpls., ’32 31st 135 p 
1933 Feb. 1-3, '33 Indpls., '33 32nd 71p 
1933 Dee. 19-21, '33 Indpls., ’34 33rd 109 p 
1935 Jan. 2-4, 35 Indpls., °35 34th 69 p 
1935 Dec. 18-20, '35 Ft. Wayne, ’'36 35th 76p 
1936 Dec. 16-18, '36 Ft. Wayne, '36 36th 80 p 
1937. Dec. 20-22,'37  Indpls., n.d. 37th 123 p 
1939 Jan. 9-11, 39 Indpls., ’39 38th 156 p 
1939 Dec, 20-22, °39 Indpls., ’40 39th 139 p 





1**No account of joint meeting.’’—Letter from Indiana State 
Library, Indianapolis, Indiana, dated July 3, 1940. 


IOWA 
Special Tax Commissions 

Laws of 1892, Ch. 72, p. 100, directed the executive 
council to name a commission of four to examine the 
revenue and taxation laws of the state and to report 
the necessary and desirable changes to the Twenty- 
fifth General Assembly. A report was to be completed 
and filed with the Secretary of State by July 1, 1893, 
and the report was directed to be printed. 

Report: 1893, Report of the Revenue Commission 
of the State of Iowa, (3) + 5-66 p. 

The 1911 Laws, Ch. 204, p. 229, directed the Gov- 
ernor to appoint a Tax Commission of five members 
to examine the tax levy, assessment and collection 
laws of the State of Iowa and other states, and to use 
such means and make such investigations as it was 
deemed best for securing information for ascertaining 
whether the tax levy, assessment and collection laws 
of the state might not be improved, and to report its 
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findings together with such recommendations as it 
might deem desirable. A report was directed to be 
made to the Governor not later than October 1, 1912, 
together with bills intended to carry its recommenda- 
tions into effect. 


Report: 1912, Report of the Special Tax Commis- 
sion to the Governor of Iowa, (3) + 5-156 p. 

Laws of 1921, Ch. 441, p. 480, created a special joint 
committee of eight to investigate and report upon the 
revision of the taxation laws of the state. The com- 
mittee was directed to prepare bills for acts to amend 
and revise the assessment and taxation laws, to pro- 
vide adequate and fair means of assessment and 
equalization, and to fairly distribute the tax burdens. 
A report was directed to be made of its activity and 
conclusions to the next regular session of the General 
Assembly. 


Report: 1923, Report of the Joint Legislative Com- 
mittee on Taxation, (4) + 5-83 p. 

Laws of 1929, Ch. 401, p. 479, created a special tax 
committee of six whose duty it was separately, or in 
conjunction with the State Board of Assessment and 
Review, to collect information and to formulate the 
proposed legislation to provide the state revenue with- 
out direct property tax, and in conjunction with said 
State Board of Assessment and Keview, make a writ- 
ten report and recommendations for the proposed 
legislation. A report was directed to be made as soon 
as possible to an extra session of the Forty-third Gen- 
eral Assembly, or the regular session of the Forty- 
fourth General Assembly. 

Reports: 

1929, Preliminary Report of the Iowa Special Legis- 
lative Tax Committee and State Board of Assessment 
and Review, (3) + 5-14 p. 

1930, Report of Joint Legislative Committee on Taxa- 


tion and State Board of Assessment and Review, (1) + 
3-79 p. 


Census Board as Board of Equalization 

The Code of Iowa, 1850-51, Ch. 37, p. 75, Sec. 481, 
constituted the Census Board as a board of equaliza- 
tion of taxes for the state with authority to equalize 
the rate of assessment on real estate in the different 
counties, wherever they were satisfied that the scale 
of valuation had not been adjusted with reasonable 
uniformity by the different assessors. 

The Laws of Iowa, 1853, Ch. 69, p. 122, Sec. 19, 
repealed Sec. 481 et seq. of the Code of 1850-51, which 
had created the Board of Equalization. 


“No reports of this Board are listed in our check list.”— 
Letter from the Iowa State Law Library, dated February 8, 1939. 


State Board of Equalization 
In 1860 the Census Board was constituted the State 
Board of Equalization for the purpose of equalizing 
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the value of real property among the several counties 
and towns by the addition to or deduction from the 
valuation of real property in any county of any amount 
necessary to place it at its proper valuation. The 
Board was directed to keep a full record of its pro- 
ceedings. (Laws of Iowa, Revision of 1860, Title V1, 
Ch. 45, Sec. 742; Laws of Eighth General Assembly, 
1860, Ch. 164.) 


Laws of 1872, Ch. 26, p. 29, made it the duty of the 
Census Board on the first of March in each year to 
assess all the property of each railroad in the state 
except realty not used in the operation of the re- 
spective roads. 


In the Code of Iowa, 1873, Sec. 111, the name of 
Census Board was apparently changed to Executive 
Council, consisting of the same people, the Governor, 
auditor, secretary and treasurer of state, or any three 
of them. The Executive Council became the State 
Board of Equalization. 


Laws of 1923, Ch. 3, p. 3, increased the Executive 
Council’s members by adding the Secretary of 
Agriculture. 


“No reports of the Board are listed in our check list.”— 
Letter from the Iowa State Law Library dated February 8, 1939. 


State Board of Assessment and Review 


In 1929 a State Board of Assessment and Review 
was created, consisting of three members appointed 
by the Governor. It was given the general supervi- 
sion over the administration of the tax and assess- 
ment laws of the state and over local boards and 
officers, to direct proceedings instituted to enforce the 
laws penalizing public officers for violation of the 
assessment of taxation laws of the state, to make a 
summary of the tax situation in the state, and to 
recommend legislation for the better administration 
of the fiscal laws of the state so as to secure just and 
equal taxation; to transmit biennially to the Governor 
and legislature, thirty days before its convening, the 
report of the Board covering the subject of assess- 
ment and taxation, the result of its investigation, and 
its recommendations. All powers heretofore vested 
in and all duties imposed upon the Executive Council 
of the State of Iowa as a state board of review or in 
relation to the valuation of property or property rights 
for taxation, the levy and assessment of taxes on 
property, the determination of the state tax rate, and 
all powers relating to taxation were thereby trans- 
ferred to the State Board of Assessment and Review. 
(Laws of Iowa, 1929, Ch. 205, p. 247; approved April 
18, 1929.) 
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Reports of Iowa State Board of Assessment and Review 


Place & Date 





Year Period Covered of Pub. No. of Report Paging 
1929 For ’29 Des Moines, n. d. (2)+3—159 p 
1930 For '30 Des Moines, n. d. (2)+3—171 p 
1931 For ’31 Des Moines, n. d. (2)+3—171 p 
1932 For ’31 and '32 Table+(1)+3 
Dated Nov. 1, ’32 Des Moines, n. d. —251p 
1933 Dated Aug. 9, °33 Des Moines, n. d. Table+(1)+3 
—262 p 
1934 Dated Oct. 9, ’34 Des Moines, n. d. Table+(1)+3 
—259 p 
1935 Dated Nov. 15, ’35 Des Moines, n. d. Table+(3)+-7 
—294 p 
1936 For the year ’36 Des Moines, n. d. Table+ (4)+4 
Dated Nov. 15, '36 —295 p 
1937 Dated Nov. 15, ’37 Des Moines, n. d. Table+ (2)+3 
—297 p 
1938 Dated Nov. 15, ’38 Des Moines, n. d. Table+-(4)-+5 
+312 p 


Tax Commission 

In 1939 the name of State Board of Assessment and 
Review was changed to State Tax Commission, and 
its powers and duties were enlarged. (Laws of Iowa, 


1939, Ch. 174, p. 247; approved March 28, 1939.) 


Report of Iowa State Tax Commission 








Place & Date 





Year Period Covered of Pub. No. of Report Paging 
1939 For the year 1939 Des Moines, n.d. Ist (5)+-7—315 p 


Special Tax Commissions 


Laws of Kansas, 1901, Ch. 361, p. 661, created a 
joint committee of two from the Senate and three 
from the House, together with the State Treasurer, 
State Auditor, and Attorney General, to constitute a 
30ard of Tax Commissioners of the State of Kansas 
for the full revision of the laws relating to assessment 
and taxation and to formulate bills which should con- 
tain a careful revision of the laws of the state, to 
obtain the assessment of all property subject to taxa- 
tion, uniformity in valuation and assessment of all 
property in the state at its full value; to simplify the 
assessment, levy, and collection of taxes; and to adopt 
a simple system of bookkeeping. A report with its 
recommendations was ordered to be made to the 
auditor on or before January 1, 1902, and this was 
ordered to be printed. A supplemental report was 
directed to be made on or before July 1, 1902, cover- 
ing such additional matters as the board shall deem 
of value or interest. 


Report: 1901, Report and Bill of the Kansas State 
Tax Commission, (2) + 3-113 p.; 1902, 166 p. 

Laws of Kansas, 1929, Ch. 282, p. 454, created a 
“Tax Code Commission” consisting of five members, 
appointed by the governor to study the laws and con- 
stitution of Kansas, and of other states, and to present 
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a report to the governor with recommendations as to 
constitutional amendments, and changes in statutes 
in order to provide a more uniform system of taxation, 
and to relieve the burden of taxation from real estate 
and personal property. A report was directed to be 
made to the governor on or before December 1, 1929. 


Report: 1929, Report of the Kansas Tax Code Com- 
mission (2) + 3-175 + (1) p. + table. 


State Board of Equalization 


In 1861, a State Board of Equalization was created 
consisting of the Secretary of State, Treasurer, and 
Auditor of State. The Board was, by increasing or 
decreasing the valuation of real estate in any county, 
directed to place the valuation of real estate in each 
county so that it bore a just relation to the valuations 
in all counties of the state. The Board was directed 
to apportion among the several counties of the state 
the amount of state tax required by law to be raised. 
(Laws of Kansas, 1861, Ch. 35, p. 156; approved June 
3, 1861.) 

In 1866, the State Board of Equalization was created 
consisting of the Secretary of State, State Auditor, 
and State Treasurer. Its duties were to ascertain 
whether the value of real estate in each county bore 
a fair relation to the valuation in all counties of the 
state, and it was given the power to increase or 
decrease the aggregate valuation of real estate in any 
county as much as was necessary to produce a just 
relation between all the valuations of real estate in 
the state. It was also directed to apportion the 
amounts of state tax required by law to be raised in 
the state among the several counties in proportion to 
the valuation of taxable property thereon. (Laws of 
Kansas, 1866, Ch. 118, p. 252; approved Feb. 26, 1866.) 

The 1874 Laws, Ch. 96, p. 147, approved March 9, 
1874, provided for the equalization of railroad prop- 
erty assessments by the State Board of Equalization. 

“The reports of the State Board of Equalization were pub- 
lished in the Auditor’s reports from 1863 to 1907, and since 


1908 have been published in the reports of the Tax Com- 


missioner.”—Letters from the Kansas State Historical Society, 
dated October 14, 1938. 


Board of Appraisers and Assessors 


In 1869, the county clerks of several counties in the 
state in which any railroad should have any track or 
roadway were constituted a Board of Appraisers and 
Assessors for the property of such railroad companies. 
They were to apportion the value of such property, 
moneys, and credits among the several counties 
through which the roads ran in such fashion as was 
provided by the act. (Laws of Kansas, 1869, Ch. 124, 
p. 244; approved March 4, 1869.) 
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In 1871, the Board of Assessors provided for in the 
1869 Laws, Ch. 124, was replaced by a Board of As- 
sessors to be elected at the next general election; one 
person to be elected from each judicial district in any 
county in which there were one or more railroads in 
operation, and to assess and apportion to the several 
counties the railroad property in the state as provided 
in the act. (Laws of Kansas, 1871, Ch. 150, p. 329; 
approved March 2, 1871.) 


The 1876 Laws, Ch. 34, p. 53, approved March 4, 
1876, repealed the 1871 Laws, Ch. 150, and the 
Lieutenant Governor, Secretary of State, State Treas- 
urer, State Auditor, and the Attorney General were 
constituted a Board of Railroad Assessors to assess 
all the property of railroads in the state. 


The Laws of 1897, Ch. 245, p. 457, approved March 
13, 1897, constituted the State Auditor, State Treas- 
urer, Lieutenant Governor, Secretary of State, and 
Attorney General a Board of Appraisers and Assessors 
to assess the value of the property of the telephone 
and telegraph companies in Kansas. 


The 1905 Laws, Ch. 500, p. 831, approved March 9, 
1905, provided for the assessment of the value of rail- 
road carriers used by car companies other than rail- 
road companies operating a line of railroad in the 
State of Kansas. This assessment was directed to be 
made by the Board of Railroad Assessors in accord- 
ance with this act. 


The 1905 Laws, Ch. 502, p. 834, approved March 8, 
1905, amended and reénacted the Laws of 1897, Ch. 
245, so that the same state officers should constitute a 
“Board of Appraisers and Assessors” to assess the 
value of property of telegraph, telephone, and pipe 
line companies. 

“The first published report of railroad assessments is found 
in the biennial report of the State Auditor in the year 187]. 
These assessments were, from that date through 1907, pub- 


lished in the biennial report of the State Auditor.”—Letter 
from the Auditor of the State, dated May 29, 1939. 


Tax Commission 


In 1907, a “Tax Commission” was created to suc- 
ceed the Board of Railroad Assessors and State Board 
of Equalization. It was given the same powers and 
duties possessed by these two boards, and was com- 
posed of three commissioners appointed by the Gov- 
ernor. It was directed to formulate a uniform system 
of keeping tax rolls and books, and to supervise the 
activity of the local tax officers, and to have general 
supervision of the tax system of the state, and to make 
a thorough investigation thereof and report to the 
legislature on the first day of each regular session the 
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result of its supervision and investigation with recom- 
mendations for legislation. It was given the power 
of general supervision of the administration of the tax 
laws of the state with power to institute proceedings 
and to enforce the law and to investigate the tax 
systems of other states and recommend legislation to 
secure a just and equal taxation, etc. It was directed 
to transmit a report to the Governor and each member 
of the legislature at least thirty days before the con- 
vening of the legislature. It was given the power to 
assess the property of railroad corporations, telephone 
and telegraph companies, express, sleeping car, private 
car, gas and oil pipe line companies, electric line and 
street railroad companies. This commission was also 
constituted a State Board of Equalization to equalize 
the values and assessment of property throughout the 
state. The statutes creating the Board of Railroad 
Assessors and State Board of Equalization were 
specifically repealed. (Laws of Kansas, 1907, Ch. 408, 
p. 594; approved March 6, 1907.) 


The Laws of 1908, Spec. Sess. Ch. 81, p. 106, ap- 
proved Jan. 27, 1908, constituted the Tax Commission 
a Board of Appraisers to replace the Board of Ap- 
praisers and Assessors (which had been set up in the 
1905 Laws, Ch. 502) for the purpose of assessing 
telephone, telegraph, and gas and oil pipe line com- 
panies’ property. 

The 1909 Laws, Ch. 252, p. 615, formally repealed 
the 1905 Laws, Ch. 500, relating to the assessment of 
car companies which assessment was directed to be 
performed by the Tax Commission. There were also 
changes made by the 1911 Laws, Ch. 318, and the 
1913 Laws, Ch. 320. 


The 1909 Laws, Ch. 255, p. 618, repealed the 1908 
Laws, Spec. Sess., Ch. 81, and constituted the Tax 
Commission a State Board of Appraisers to assess 


the property of telegraph, telephone, and pipe line 
companies. 


The 1915 Laws, Ch. 357, p. 452, imposed various 
duties on the Tax Commission in the computation of 
the Inheritance Tax and the administration of this 
Inheritance Tax Act. 


The Laws of 1917, Ch. 319, p. 469, approved March 
13, 1917, constituted the Tax Commission the Inherit- 
ance Tax Commission and charged them with the 
duty of administering all laws assessing and taxing 
legacies and successions. 


The 1919 Laws, Ch. 304, p. 425, amended the 1909 
Laws, Ch. 255, so that the Tax Commission when act- 
ing as a State Board of Appraisers should also assess 
the value of the property of the electric power companies. 


STATE TAX COMMISSIONS—THEIR HISTORY AND REPORTS 






Public Service Commission 


The Laws of 1925, Ch. 258, p. 335, approved March 
9, 1925, created the Public Service Commission of five 
members appointed by the Governor. Its powers and 
duties included the jurisdiction and duties conferred 
upon the Public Utilities Commission, the Tax Com- 
mission, and the Court of Industrial Relations. The 
laws relating to the Tax Commission as an Inheritance 
Tax Commission were also made to apply to the Public 
Service Commission. Section 3 of this act abolished 
the Tax Commission, the Public Utilities Commis- 
sion, and the Court of Industrial Relations. 


State Tax Commission 


In 1929, a State Tax Commission was created, the 
law repealing the 1925 Laws, Ch. 258, which related 
to the Public Service Commission. The State Tax Com- 
mission was to consist of three members appointed by 
the Governor and to have jurisdiction, powers, and 
duties conferred upon the Public Service Commission 
relating to the assessment and taxation of public utili- 


-ties, and the taxation of legacies and successions. 


(Laws of Kansas, 1929, Ch. 260, p. 429; approved March 
2, ar.) 


Laws of 1929, Ch. 288, p. 463, provided for the 
assessment by the State Tax Commission of property 
of motor carriers which secured a certificate of con- 
venience and necessity from the Public Service Com- 
This was amended by the 1931 Laws, Ch. 
303, p. 428, and the 1935 Laws, Ch. 300, p. 410. 


mission. 


The 1933 Laws, Ch. 316, p. 501, directed the State 
Tax Commission to prepare and furnish forms for the 
annual budgets of all taxing subdivisions or municipali- 
ties of the state. The forms were directed to show 
the information required by the act and such other 
information as the State Tax Commission deemed 
necessary to disclose the financial condition of the 
taxing subdivision. This was amended by the 1933 
Spec. Sess., Ch. 121, p. 150. 


Laws of 1933, Ch. 321, p. 549, imposed an excise tax 
on oleomargarine which tax was to be administered 
by the State Tax Commission. 


The 1933 Laws, Ch. 520, p. 530, levied an income 
tax on individual fiduciaries and corporations and 
provided for the administration of this act by the 
State Tax Commission. This was amended by the 
1935 Laws, Ch. 312, p. 427. 
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Reports of the State Tax Commission 
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Year Period Covered “a gag ae 

1907-’08 July 1, ’07-Oct. 15, ’08 Topeka, 1908 1st 
Dated Oct. 15, 1908 

1908-"10 Oct. 16, ’08-Oct. 16,’10 Topeka, 1910 2nd 
Dated Oct. 16, 1910 

1910-12 Oct. 16, '10-Oct. 16,’12 Topeka, 1912 3rd 
Dated Oct. 16, 1912 

1912-14 Oct. 15, '12-Oct. 16,14 Topeka, 1914 4th 
Dated Oct. 16, 1914 

1914-16 Oct. 15, '14-Oct. 16,'16 Topeka, 1916 5th 
Dated Oct. 16, 1916 

1916-18 Oct. 15, '16-Oct. 16,’18 Topeka, 1918 6th 
Dated Oct. 16, 1918 

1918-"20 Oct. 15, °18-Oct. 15,’20 Topeka, 1920 7th 
Dated Oct. 16, 1920 

1920-’22 Oct. 16, '20-Oct. 15,’22 Topeka, 1922 8th 
Dated Oct. 16, 1922 

1922-’24 Oct. 16, '22-Oct. 15,’24 Topeka, 1925 9th 
Dated Oct. 16, 1924 
and Jan. 13, 1925 

1924-"26 Oct. 16, '24-Oct. 15.'26 Topeka, 1928 10th 

1926-28 Oct. 16, ’26-Oct. 15, ’28 Topeka, 1928 1ith 

1928-’30 Oct. 16, '28-Oct. 15,’30 Topeka, 1931 12th 
Dated Jan. 13, 1931 

1930-32 Oct. 16, '30-Oct. 15,’32 Topeka, 1933 13th 
Dated Jan. 10, 1933 

1932-34 Oct. 16, '32-Oct. 15,'’34 Topeka, 1935 14th 
Dated Jan. 10, 1935 

1934-36 Oct. 16, '34-Oct. 15,'36 Topeka, 1937 15th 
Dated Jan. 12, 1937 

1936-38 Oct. 16, ’36-Oct. 15,’38 Topeka, 1939 16th 
Dated Jan. 12, 1939 


Supplementary Reports Containing Suggestions 


mendations Concerning Legislation 


Paging 


vi+357 p 
(2)++3—342 p 
(2)+3—176 p 
(2) +3—270 p 
(2) +3—364 p 
(2) +-3—398 p 
(2) +3—596 p 
(2) +3—499 p 
(2) ++3—337 p 
15—407 p 
viii+-538 p 
(2)+3—412 p 
(2)+3—153 p 
(2)4+3—173 p 
(2)-+3—157 p 


16A+(2)+3 
—183 p 


and Recom- 











Year 




















Period Covered 





1909 











1911 














1913 














1915 

















1917 














1919 








1921 

















1923 











1925 


1927 




















1929 
1929 























1931 














1933 














1935 














1937 











1939 











For 1909 

Dated Jan. 12, 1909 
To Legis. of 1911 
Dated Jan, 10, 1911 


To Legis. of 1913 
Dated Jan. 14, 1913 


To Legis. of 1915 
Dated Jan. 12, 1915 


To Legis. of 1917 
Dated Jan. 9, 1917 


To Legis. of 1919 
Dated Jan. 14, 1919 
To Legis. of 1921 
Dated Jan. 11, 1921 
To Legis. of 1923 
Dated Jan. 9, 1923 
No report 

Jan. 11, 1927 
Dated Dec. 6, 1926 
Jan. 7, 1929 

Jan. 8, 1929 

Dated Nov. 19, 1928 


To Legis. of 1931 
Dated Jan. 13, 1931 
To Legis. of 1933 
Dated Jan. 10, 1933 
To Legis. of 1935 
Dated Jan. 8, 1935 
To Legis. of 1937 
Dated Jan. 12, 1937 
To Legis. of 1939 
Dated Jan. 2, 1939 


Place & Date 
of Pub. 


Topeka, 1908 
Topeka, 1910 
Topeka, 1912 
Topeka, 1914 
Topeka, 1916 
Topeka, 1918 
Topeka, 1921 


Topeka, 


1922 


Topeka, 


Topeka, 1928 
Topeka, 1928 


Topeka, 1930 
Topeka, 1932 
Topeka, 1934 


Topeka, 1936 


Topeka, 1938 





No. of 
Report 


Ist 
2nd 
3rd 
4th 
5th 
6th 
7th 


8th 


Same as pp. 
32-47 of 
above 
report 


Paging 


(2)+-3—S9 p 
(2)+3—34 p 
(2)4+-3—85 p 
(2)4+3—41 p 
(2)-+-3—83' p 


(2) +3—66 p 


(2) +3—23 p 
(2)+3—22 p 
(2)+3—22 p 
(2)+3—17 p 


(2)+3—17 p 


State Commission of Revenue and Taxation 
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In 1939, the State Commission of Revenue and Taxa- 
tion was created to be composed of three members 
appointed by the Governor, by and with the advice 
and consent of the senate. The commission was 
directed to appoint a secretary, an attorney, and a 
director of revenue, and to keep an accurate record of 
all its official proceedings, the custodian of which was 
designated the secretary of the commission. The 
commission was given the jurisdiction, rights, powers, 
duties and authority of the State Tax Commission and 
the Kansas State Department of Inspections and 
Registration. Section 7 abolished the State Tax Com- 
The commission was also made a board of 
appeals from final decisions, orders or rulings of the 
Director of Revenue. (Laws of Kansas, 1939, Ch. 288, 
p. 545; approved March 30, 1939.) 


mission. 


KENTUCKY 
Special Tax Commissions 


In 1902 


and report 


a commission was appointed to examine 
as to needed changes and amendments to 
the revenue law. Its duties were to consider the 
extent and character of the taxable wealth of the state 
and the relative share of the burden of taxation borne 
by each class or kind of property, and to consider the 
methods of assessing and collecting revenues of the 
state. It was also to compare the systems in use in 
other states. This commission consisted of five senators 
with J. W. Cammack as chairman. (1902 Senate 
Resolution, p. 142; adopted, March 15, 1902.) 


Report: Senate Committee Report on Taxation and 
I‘inance in Kentucky Senate Journal, 1906, pp. 141-161. 

In 1909 a Tax Revision Commission and Advisory 
Commission was appointed by the Governor by his 
letter of December 21, 1908, to make an investigation 
concerning the existing revenue laws and to make a 
report and recommendations as to changes deemed 
wise and expedient. 


1909, Dec. 18, 1909, 45 p. 
In 1912 a State Tax Commission was created to 


investigate the revenue and taxation in the state and 
recommend a plan for revision. 


Report: 


It was required to 
make a written report of its findings to the Governor 
not later than January 1, 1913. (1912 Acts of Keu- 
tucky, House Resolution No. 4, p. 680.) 


Reports: 
1913, Preliminary Report, Feb. 12, 1913, 39 p. 


1913, Report of the Special Tax Commission, 350 + 
(8) p. Second printing, 320 + (8) p. 
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In 1916 a Kentucky Tax Commission was created 
to investigate the taxation method of this and other 
statutes and to prepare a new law on revenue and 
taxation. A written report of its work was required 
to be made to the Governor not later than October 15, 
1916. (1916 Acts of Kentucky, Ch. 137, p. 726.) 

Report: 1916, 42 p. 


Board of Equalization 


In 1878, a Board of Equalization was created by the 
1878 Kentucky Acts (“An act to prescribe the mode 
of ascertaining the value of the property of railroad 
companies for taxation, and for taxing same,” ap- 
proved April 3, 1878) for the purposes of taxation and 
for the purpose of assessing railroad property. (1877-78 
Kentucky Acts, Vol. 1, Ch. 764, p. 83.) 

In 1880 an act was passed repealing this law and 
the duties prescribed therein were directed thereafter 
to be performed by the railroad commissioner, which 
office was established in 1880. (Kentucky Acts, 1879, 
Ch. 1290; approved April 29, 1880.) 


State Board of Equalization 


In 1884, a State Board of Equalization was created 
for the purpose of equalizing assessments in the state. 
The aggregate assessed valuation in the state was not 
to be reduced. Section 13 required a report of the 
proceedings of the board to be published annually. 
(1883-84 Kentucky Acts, Ch. 1336.) 


Reports of the State Board of Equalization 


Place & Date 


Year Period Covered of Pub. No. of Report Paging 
1884 Frankfort, 1885 57 p 
1885 Frankfort, 1885 72 p 
1886 Frankfort, 1886 86 p 
1887 Frankfort, 1887 112 p 
18881 Frankfort, 1888 125 p 
1889 Frankfort, 1889 79 p 
1890 Frankfort, 1890 78 p 
1291 Frankfort, 1891 69 p 
1892 Frankfort, 1892 68 p 
1893 Frankfort, 1893 62 p 
1294 Frankfort, 1894 26 p 
1895 Frankfort, 1895 79 p 
1896 Louisville, 1896 79 p 
1897 Louisville, 1897 77 p 
1898 Louisville, 1898 97 p 
1899 Louisville, 1899 105 p 
1900 Louisville, 1900 103 p 
1901 Louisville, 1901 105 p 
1902 Louisville, 1902 105 p 
1903 Louisville, 1903 105 p 
1904 Louisville, 1904 101 p 
1905 Louisville, 1905 101 p 
1906 2 Louisville, 1906 101 p 
1907 Louisville, 1907 101 p 
1908 Louisville, 1908 93 p 
19099 Frankfort, 1909 93 p 
1910 Harrodsburg, 1910 93 p 
1911 Frankfort, 1911 93 p 
1912 Frankfort, 1912 87 p 
1913 Frankfort, 1913 89 p 
1914 Frankfort, n.d. 87 p 
1915 Frankfort, 1915 85 p 
1916 Frankfort, n.d. 85 p 
1917 Frankfort, n.d. 83 p 


7In 1888 the name was changed to the State Board of Equalization 
and Assessments, and a few minor amendments were added. 
(188788 Kentucky Acts, Ch. 1562.) 

*In 1906 an act was passed changing the length of term and 
Personnel of the board. (1906 Kentucky Acts, Ch. 22.) 


STATE TAX COMMISSIONS—THEIR HISTORY AND REPORTS 


State Tax Commission 


In 1917, the State Tax Commission was created as 
a result of the report made by the Kentucky Tax 
Commission in 1916. Its duties were the assessment 
and equalization of assessment formerly exercised by 
the State Board of Equalization and Assessment, and 
by the Railroad Commission. A report was required 
to be made to the Governor at least thirty days before 
each regular session of the legislature. (Acts of Ken- 
tucky, 1917, Special Session,.Ch. 1.) 


Reports of the State Tax Commission 


Place & Date 


Year Period Covered of Pub. 


No. of Report Paging 


1917 (Apparently from 
passage of Act in 
April 1917 until 
the ending of the 
year 1917) 


Frankfort, n. d. (unnumbered) 28 p 


1918 For the year 1918 Frankfort, n. d. 1st 118 p 

1919 For the year 1919 Frankfort, n. d. 2nd 91p 
Dated Jan. 1, 1920 

1920 For the year 1920 Frankfort, n. d. 3rd 89 p 
Dated Jan. 1, 1921 

1921 For calendar year 1921Frankfort, n. d. 4th 81 p 
Dated Dec. 1, 1921 

1922 For the year 1922 Frankfort, n. d. 5th 83 p 
Dated Dec. 31, 1922 

1923 For the year 1923 Frankfort, n. d. 6th 97 p 
Dated Dec. 15, 1923 

1924 For the year 1924 Frankfort, n. d. 7th 96 p 
Dated Dec. 11, 1924 

1925 Dated Dec. 1, 1925 Frankfort, n. d. 8th 106 p 

1926 Dated Jan. 1, 1927 Frankfort, n. d. 9th 100 p 

1927 Dated Sept. 1, 1929 Frankfort, n. d 10th 105 p 

1928 Dated Jan. 21, 1930 Frankfort, n. d 11th 107 p 

1929 For the year 1929 Frankfort, n.d 12th 122 
Dated Sept. 1, 1930 

1930 For the year 1930 Frankfort, n. d. 13th 123 p 

1931 For the year 1931 Frankfort, n. d. 14th 123 p 

1932 For the year 1932 Frankfort, n. d. 15th 124 p 

1933 For the year 1933 Frankfort, n. d. 16th 128 p 

1934 For the year 1934 Frankfort, n. d. 17th 135 p 


Department of Revenue and Taxation 


In 1934 the Department of Revenue and Taxation 
was created for the purpose of exercising all the ad- 
ministrative functions of the state in relation to the 
state revenue and tax laws licensing and registering 
of motor vehicles, the equalization of tax assessments, 
the assessment of public utilities for tax, the assess- 
ment of franchises, supervision of tax collection, and 
all other administrative functions of the state in rela- 
tion to revenue and taxation. The State Tax Com- 
mission was continued as heretofore with certain 
modifications. The State Tax Commission was given 
the power to create such divisions within the depart- 
ment as may be necessary for the proper and efficient 
functioning of the Department of Revenue and Taxa- 
tion. The State Athletic Board of Control was in- 
cluded in the Department of Revenue and Taxation 
and was made a division thereof. (Kentucky Acts, 
1934, Ch. 155, p. 679; approved Feb. 28, 1934.) 


(Continued in next issue) 
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Cases 


An uncommonly long decision from the Supreme 
Court of Colorado was handed down on June 3 in 
the case of Denver v. Lewin. It covers nine pages, 
(Colorado CT § 24-027) and its importance transcends 
state lines. In the first place it holds that income 
as applied to other property was immaterial in de- 
termining true value, but three judges dissent. In 
the second place there is a wealth of citation from 
Cooley and Corpus Juris on Legal Concepts of Taxation 
which should help any attorney preparing a brief in a 
valuation case—save him a lot of time looking it up. 


The dissenting opinion of Judge Denman of the 
Ninth Circuit in the case of E. A. Sparkman (Ned 
Sparks to you) on June 10, throws a very different 
light on his dentures. (404 CCH § 9522.) See our 
May, 1939 issue, p. 290. 


The Chandis and Downing case represents just about 
the worst example of OGPU methods ever tried by 
an I. R. A. Or at least the worst ever to get into 
court. But Judge Yankowich of the U. S. District Court 
for the Southern District of California upheld civil liber- 
ties on June 10. Read the case in full. It might 
“happen here.” (404 CCH § 9521.) 


For years the litigation involving the Loft Candy 
Stores has cluttered up the courts. The latest case 
to reach print was decided in Delaware Chancery 
Court on June 7. The United States being a party 
to the action involving income taxes, the case is re- 
ported at 404 CCH 9520. 

We are getting to look for decisions by Judge 
Atwell of the U. S. District Court for the Northern Dis- 
trict of Texas. His style is so delightfully informal, and 
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at times pungent. 
decided May 14, (404 CCH § 9516) from which we 
can quote too little: 


Take the case of Moore Brothers, 


“It is a rather difficult set-up here to parry and get at the 
actual facts. When such a set-up is shown to a court without 
any apparent reason for it we always wonder what the hidden 
reason is. The plaintiff had no books, no bank account, very 
sparse lump records, to say the least of it. There is no 
penalty attached to the provision of the revenue statute which 
requires the keeping of records. It is for a conservation 
purpose, evidently, that the government officer can figure the 
liability of the alleged taxpayer. A detail of the process 
followed as expressed to us from the mouth of the man who 
evidently indulged in the birth of these two corporations 
discloses a far-reaching system of repair.” 

Harold Dudley Greely, Esq.,1 telephoned recently 
to call our attention to the case of Watson, 42 BTA 
—, No. 12, decided June 13. (403 CCH f 7410.) 
Watson, is the publisher of the famous New York 
Law Journal. Mr. Greely says that in his long ex- 
perience, he has never before encountered a corpora- 
tion such as the one involved which had no voting 
stock whatsoever, and therefore believes that it was 
not even a de facto corporation. Read all the facts 
and watch the appeal. 


The DuPont family has certainly been having a 
busy tax time lately. On June 24, the First Circuit 
reversed the BTA for Mary DuPont Faulkner (404 
CCH § 9544); on June 12, the BTA gave a memo 
decision regarding a divorce trust for Francis V. DuPont 
(403 CCH 7428-E); and on June 21, the BTA 
described Alice DuPont Ortiz as a housewife, but 
nevertheless allowed her certain business deductions. 


42 BTA —, No. 9 (403 CCH § 7427). 





1See 403 CCH { 3531.75. 
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Ever wonder what became of sweepstakes winners? 
Read Board of Tax Appeals memorandum decision 
docket No. 90806 (403 CCH {§ 7255-B) and find out. 
Verily, all that glitters is not Gold. 


x ke x 


At the suggestion of a lawyer and an accountant, 
(two individuals) we are reprinting a piece which 
appeared in the old shop in August, 1935. Please 
note that we do not have, and never did have, a hatter 
for a client. 


THE SHOP TALKERS 


“Now look at this guy,” said the Kid as Philo walked in. 
“He goes around telling how bad business is; and then he 
not only goes to the totally unnecessary expense of wearing 
a hat but he has to go and buy himself one with an expensive 
label.” 


“You are more observing than wise,” replied Philo, smiling. 
“And it is just because you noted that label that I bought it. 
I have a very definite philosophy about hats, which I practice 
unfailingly.” 

“Expound it,” said the Kid. “I suppose you'll quote Car- 
lyle’s Sartor Resartus, but I can stand anything.” 


“I do not think that old Thomas would have said anything 
about this. In Scotland going without a hat at all would 
have been unthinkable. Personally, I think that it is a fine 
thing for all except the baldys. But ‘man yields to custom 
as he bows to fate’ and the hatless craze, while all right for 
youths, and at the beach is‘hardly in keeping with the modi- 
cum of dignity which even a C. P. A. is supposed to have.” 


“Granted,” said the Kid. “I wear a hat myself. But not 
one that costs at least three bucks. These straws all look 
alike anyhow; and better have two cheap ones in one season 
than be compelled to have a dear one cleaned every couple 
of weeks.” 

“Yes,” said Philo, “there is much force in what you say. 
Sut just consider this. No part of a man’s costume is more 
conspicuous than his hat. I can, and do, wear shoes that 
come from a ‘factory to you’ chain store; I’ve been buying 
my underwear at Nassau Street fire sales for the last four 
years. Who knows the difference? But everybody sees my 
hat. I go into dozens of offices; I hang it up in a lot of 
restaurants with a lot of other people besides this group. 
I can not hide the label. And while I know that too much 
stress is laid on labels, and that a Fifth Avenue address is 
used as an’excuse for profiteering, still human nature is human 
nature; and I’m not in a position to defy it. If I were one 
of the really big shots of the profession, with plenty of money 
and lots of wealthy clients, I might be able to afford a cheap 
hat. But right now, with a shrinking practice, and still more 
shrinking collections, I just must keep up appearances. Not 
that this hat business is anything new with me, for I’ve done 
it since my earliest days in business. The times merely make 
it more necessary.” 


“IT wonder,” said Oldtimer, “if you know the story about 
the original J. P. Morgan and the high hat?” 


“I’ve heard it,” said Philo, “but I'll listen to it again for 
the sake of the Kid. He needs it.” 


“Mind you,” said Oldtimer, “I’m not giving an unqualified 
certificate to the story. It’s just as I heard it fifty years back. 
An inquiring reporter asked the old man, ‘If you were down 
to your last ten dollars, what would you do?’ And the old 
banker replied, ‘I’d go out and buy me the best silk hat in 
New York; and walk down to Wall and Broad. And people 
would be anxious to do business with me. Besides which, 
the knowledge that one is well dressed, is greater than the 
consolation of religion.’ ” 
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Times Do Not Change 


The following is taken from Popanilla, a satiric 
novel by Benjamin Disraeli (1828) : 


“A man entered the room and told Popanilla that he had 
walked that day 2,500 paces, and the tax due upon his prom- 
enade was 50 crowns. The Captain stared, and remarked to the 
excise officer that he thought a man’s paces were a strange 
article to tax. The excise officer, with great civility, answered 
that it was the only article left untaxed in Vraibleusia; that 
there was a deficiency in the last quarter’s revenue, and that 
therefore the Government had no alternative; that it was a 
tax which did not press heavily upon the individual because 
the Vraibleusians were of a sedentary habit; that, besides, 
it was an opinion every day more received among the best 
judges that the more a man was taxed the richer he ulti- 
mately would prove. 


“It was evident that the nation who contrived to be the 
richest people in the world, while they were head and ears in 
debt must be fast approaching a state of perfection.” 


Scholarships 


Regarding the tax status of scholarships (p. 449, 
July issue) J. Stanley Halperin, Counselor at Law, 
New York City, writes as follows: 


“You intimate that. the Commissioner probably ‘has con- 
ceded that scholarships are gifts and so not taxable.’ I cannot 
agree. 

“Where the scholarship is a competitive prize, it would 
represent compensation for services rendered. See G. C. M. 
5881, C. B. June 1929, p. 68. A prize won in a guessing con- 
test likewise is taxable. See I. T. 1651, C. B. June 1923, p. 54 
and I. T. 1667, C. B. June 1923, p. 83. In a recent ruling 
dealing with withholding at the source, a nonresident alien 
artist had exhibited his pictures at an exhibit conducted by 
a domestic Institute. A cash prize was awarded to the non- 
resident alien. In holding that the Institute was not required 
to withhold, the Chief Counsel’s office based its ruling on 
the ground that the prize was not ‘fixed or determinable 
annual or periodical income.’ Since there is no withholding 
on gifts, if the Chief Counsel’s office believed this prize was 
a gift, it could have simply so stated. As the ruling now 
stands, I think it a fair inference that the Chief Counsel treats 
such income as taxable. See G. C. M. 21575, 1939-2 C. B. 172. 
Thus, it would seem that where the award is the result of 
competition, the award is taxable. Moreover, since the theory 
in the above rulings is that in the case of a competitive prize, 
some form of service is rendered to the payor, I believe it 
would represent compensation for services rendered. 


“Taking your second question, namely, where a decedent 
provided, by will, that the sum of $900 per annum for four 
years be paid directly to X University for the education of 
his niece—here again I take issue with your conclusions, In 
the first place, the $900 payment does not appear to be in- 
come. Rather, it would represent a bequest and as such, 
nontaxable, since it is a fixed charge against the estate, in 
the nature of an annuity. But assuming that the niece had 
been bequeathed the income from a fund, which income 
approximated $900 per annum, still—it would be taxable to 
her and not to the parent, even though she is an unemanci- 
pated minor. This is so because only the earnings of an 
unemancipated minor belong to the father. Income from 
investments, etc., derived by an unemancipated minor, does not 
constitute earnings and is taxable directly to the minor and 
may not be included in the return of the parent. Therefore, 
the bequest of tuition not only is not taxable since it is a 
bequest, but even if it could be held taxable, it would not be 
taxable to the parent, but to the minor, whether emancipated 
or not.” 





STATE TAX CALENDAR 


1940 SEPTEMBER 190° 77" SS 1940 SEPTEMBER 1940 


SUN. MON. TUE. WED. THU. FRI. SAT. | 





y eg te ad : ren lg SUN. MON. TUE, WED. THU. FRI. SAT. 
1234567)“ fs 3 1234567 
8 9 1011121314" \ a. 8 9 1011121314 
15 16 17 18 19 20 21 red “4 =a fe 15 16 17 18 19 20 21 
22 23 24 25 26 27 28 y \ eA 22 23 24 25 26 27 28 
99 30 “nan Ce CO CR 4X, ie Sees es ™ a oo a Mk = 99 30 <n «rn «€» &» &» 































ALABAMA CALIFORNIA DISTRICT OF COLUMBIA 
Sept. 1—— Sept. 1—— Sept. 10—— 
Automobile dealers’ reports due, Gasoline tax due. Alcoholic beverage reports due from li- 
Sept. 10—— 





Sept. 15—— 
Bank and corporation franchise tax (sec- 
ond installment) due. 
Corporation income tax (second install- 
ment) due. 
Gasoline tax reports due. 
Use fuel tax reports and payment due. 
Sept. 20—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 





censed manufacturers, wholesalers or 
retailers. 
Sept. 15—— 
Beer tax due. 
Sept. 30 
Bank gross earnings taxes due. 
Gasoline tax reports and payment due. 
Semi-annual installment of property tax— 
last day to pay. 
Semi-annual installment of public utility 
tax—last day to pay. 


Alcoholic beverage reports due. 
Automobile dealers’ reports due. 
Tobacco use tax reports and payment due. 
Sept. 15—— 
Gasoline tax reports due from carriers, 
warehouses and transporters. 
Income tax (third installment) due. 
Lubricating oils tax reports due from car- 
riers, warehouses and transporters. 
Motor carriers’ tax under 1932 Act due. 
Sept. 20 








































































































Automobile dealers’ reports due. COLORADO 
Coal and iron ore mining tax reports and| Sept. 5—— ; FLORIDA 
payment due. Motor carriers’ compensation taxes due. Sept. 10—— 
Gasoline tax reports and payment due. Sept. 10—— Alcoholic beverage reports due from deal- 
Lubricating oils tax reports and payment Motor carriers’ mileage statements due. ers and manufacturers. 
due. 





Sept. 15— 
Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Sales tax reports and payment due. 
Service tax reports and payment due. 
Use tax reports and payment due. 
Sept. 25— 
Gasoline tax reports and payment due. 





Sept. 15—— 
Alcoholic beverage reports due from car- 
riers and transporters. 
Chain store gross receipts tax reports and 
payment due. 
Gasoline tax reports and payment due. 


Sales tax reports and payment due. 
Sept. 30—— 
Carbonic acid gas reports due. 





























ARIZONA 





Sept. 1 





























ie at ‘ — ta GEORGIA 
ank share tax installment due . 
> age 7 ‘ . “oA Sept. 10—— 
Express company reports—last day to file. CONNECTICUT Selanee wholesale dealers’ reports due. 
Private car company reports—last day to Sept. 1 
file. — Sept. 15—— 








Cigarette distributors’ monthly inventory 


Sept. 5—— reports due. 


Income tax (third installment) due. 
Alcoholic beverage licensees’ reports due. 


Malt beverage tax reports and payment 














Domestic insurance company premiums re- 



















































































due. 
Sept.—First Monday turns due. 
Peaperty tax (eonsl-ennunt installment) Gasoline tax due. . oy reports and payment due 
due. Sept. 15—— ; 
Sept. 15—— Gasoline tax reports due. 
Gasoline tax reports and payment due. Sept. 20—— IDAHO 
Gross income tax reports and payment due. Alcoholic beverage tax reports and pay-| Sept. 1—— 
Motor carriers’ reports and taxes due. ment due. Franchise license tax and statement de- 
Sept. 25—— Sept. 30—— linquent. 
Motor fuel carriers’ reports due. Cigarette distributors’ monthly inventory| sept. 10—— 
reports due. Beer dealers’ reports due. 
Reports and fees due from corporations Sept. 15 
ARKANSAS organized between July 1 and Dec, 31. Electric power company reports and taxes 
Sept. 10—— due. 





Blenders of intoxicating liquors—reports 
and taxes due. 
Natural resources purchase _ statements 
due. 
Natural resources severance tax reports 
and payment due. 
Sept. 15—— 





DELAWARE Gasoline taxes and reports due. 
Income tax (second installment) due. 
Sept. 30—— 


Public utility annual reports due. 





Sept. 1—— 
Wilmington property taxes delinquent. 
Sept. 15—— 
Alcoholic beverage importers’ and manu- 
facturers’ reports due. 




































































; ILLINOIS 
Report of purchases by wholesalers of light ned i aet Gaeee 7 Sept. 1—— 
wines and beer due. Sept. 30— y Real property tax (semi-annual install- 
Sales tax reports and payment due. Carriers’ gasoline tax reports due. ment) due. 
Sept. 20—— Distributors’ gasoline tax reports and pay-| Sept. 10—— 
Gasoline tax reports and payment due. ment due. 


Motor carriers’ mileage tax due. 
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Sept. 15—— 


Alcoholic beverage reports—last day to 
file. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s alcoholic beverage reports 
due. 
Sept. 20—— 
jasoline tax reports and payment due. 
Sept. 30—— 
Transporters’ gasoline tax reports due. 


INDIANA 
Sept. 15—— 
Bank and trust company intangibles tax 
reports due, 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
Sept. 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax reports and payment due. 
Sept. 25— 
Gasoline tax reports and payment due, 


IOWA 
Sept. 1—— 
Bank share and general 
(second installment) due. 
Sept. 10—— 
Beer tax reports and payment due from 
class A permittees. 
Carriers’ gasoline tax reports due. 
Cigarette vendors’ reports due. 
Sept. 20—— 
Gasoline tax reports and payment due. 


property taxes 


KANSAS 
Sept. 10—— 
Malt beverage reports and taxes due. 
Sept. 15—— 


Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
Sept. 20—— 
Sales tax reports and payment due. 
Sept. 25—— 
Gasoline tax reports and payment due. 


KENTUCKY 
Sept. 1—— 
Bank deposits tax due. 
Sept. 2—— 
Stored distilled spirits tax due. 
Sept. 10—— 
Alcoholic beverage reports due. 
Gasoline tax due from refiners and im- 
porters. 
Sept. 15—— 
Motor vehicle fuel (other than gasoline) 
tax reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due, 
Sept. 20—— 
Oil production tax reports and payment 
due, 
Sept. 30—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payment due. 


LOUISIANA 
Sept. 1—— 
Wholesalers’ tobacco reports due. 
Sept. 10—— 
Importers’ gasoline tax reports and pay- 
ment due. 
Importers’ kerosene tax reports due. 
Importers’ light wine and beer reports 
due, 
Importers’ lubricating oils reports due. 
Sept. 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wines and beer reports due. 
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Carriers’ lubricating oils reports due. 

Dealers’ and manufacturers’ intoxicating 
liquor reports due. 

Wholesalers’ tobacco tax reports due. 

Sept. 20—— 

Dealers’ and manufacturers’ light wine and 
beer reports due. 

Dealers’ gasoline tax reports and payment 
due. 

Dealers’ kerosene tax reports and payment 
due. 

Dealers’ lubricating oils tax reports and 
payment due. 

New Orleans sales tax reports and pay- 
ment due. 

Petroleum solvents reports due. 

Sales tax reports and payment due. 


MAINE 
Sept. 1—— 
Franchise tax due. 
Sept. 10—— 


Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
Sept. 15—— 
Gasoline tax reports due. 
Railroad and street railroad tax (install- 
ment) due. 


MARYLAND 
Sept. 10—— 
Admissions tax payment due. 
Sept. 30—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 
State property tax (locally assessed) due. 


MASSACHUSETTS 
Sept. 10—— 
Alcoholic beverage tax reports and pay- 
ment due, 
Sept. 15—— 
Cigarette distributors’ 
payment due. 
Sept. 30—— 
Gasoline tax reports and payment due. 


tax reports and 


MICHIGAN 
Sept. 1—— 
Gas and oil severance tax reports and pay- 
ment due. 
Sept. 5—— 


Carriers’ gasoline tax reports due. 
Sept. 15—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Sept. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. 


MINNESOTA 


Sept. 1 
Railroads’ gross earnings tax (semi-annual 
installment) due. 
Sept. 10—— 
Alcoholic beverage reports due from brew- 
ers, manufacturers and wholesalers. 
Sept. 15—— 
Income tax (second installment) due. 
Interstate motor carriers’ mileage tax due. 
Sept. 25—— 
Gasoline tax payments due. 





MISSISSIPPI 


Sept. 5—— 
Factory reports due. 
Sept. 10—— 
Admissions taxes and reports due. 
Sept. 15—— 
Gasoline tax reports and payment due. 
Income tax (third installment) due. 
Light wines and beer reports due from dis- 
tributors, retailers and wholesalers. 
Sales tax reports and payment due. 
Tobacco reports due from distributors, 
manufacturers and wholesalers. 
Use tax reports and payment due, 









Sept. 20 








MISSOURI 
Sept. 1 
City property taxes due. 
Property tax on franchises due from 
bridge, electric power and light, ex- 


press, oil pipe line, private car, railroad, 
street car, telegraph, telephone, and 
transmission companies. 


Sept. 5—— 


Non-intoxicating beer permittees’ reports 
due. 


Sept. 15—— 


Gasoline tax reports due. 
Retail sales tax reports and payment due. 


Sept. 25—— 


Gasoline tax due. 


Sept. 30—— 


Soft drinks reports and taxes due. 


MONTANA 


Sept. 15— 


Brewers’ and liquor wholesalers’ tax re- 
ports and payment due. 

Electric company reports and taxes due. 

Gasoline tax reports and payment due. 





Dealers’, producers’, refiners’ and trans- 
porters’ crude petroleum reports due. 


Sept. 30—— 


Last day to pay express company taxes. 


NEBRASKA 
Sept. 1—— 
Real property tax (second installment) 
due. 
Sept. 15—— 


Alcoholic beverage reports due from manu- 
facturers and wholesale distributors. 

Gasoline tax reports and payment due. 

Imitation butter reports and taxes due. 


NEVADA 


Sept. 15—— 
Carriers’ gasoline tax reports due. 
Sept. 25—— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 


NEW HAMPSHIRE 
Sept. 1—— 
Gasoline tax due. 
Sept. 10—— 
Alcoholic beverage reports and taxes due. 
Sept. 15—— 
Gasoline tax reports due. 


NEW JERSEY 
Sept. 1—— 

Domestic life 
due. 

Property statements due from public utili- 
ties using streets. 

Sept. 10—— 

Excise taxes and reports due from inter- 
state busses. 

Gross receipts taxes and reports due from 
busses and jitneys in municipalities. 

Sept. 15—— 

Alcoholic beverage taxes and reports due 
from distributors, importers, manufac- 
turers, transporters, and warehousemen. 

Sept. 20—— 

Alcoholic beverage taxes and reports due 
from retail consumption and retail dis- 
tribution licensees. 

Sept. 30—— 

Carriers’ gasoline tax reports due. 

Distributors’ gasoline tax reports and pay- 
ment due. 


insurance company taxes 


NEW MEXICO 





Sept. 1 
Express company tax reports due. 
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Sept. 15— 
Occupational gross income tax reports and 
payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
Sept. 20 
Motor carriers’ reports and taxes due. 
Sept. 25—— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and pay- 
ment due. 





NEW YORK 
Sept. 1—— 
Bank income tax reports and payment due. 
Sept. 20—— 
Alcoholic beverage taxes and reports due. 
Sept. 25—— 
Additional public utility taxes and reports 
due. 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
Sept. 30—— 
Gasoline tax reports and payment due. 


NORTH CAROLINA 
Sept. 10—— 
Railroads’ alcoholic beverage reports due. 
Sept. 15—— 
Income tax (second installment) due. 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
Sept. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 


NORTH DAKOTA 
Sept. 1—— 
Oil and tractor fuel reports and fees due. 
Sept. 15—— 
Alcoholic beverage transactions tax reports 
and payment due. 
Gasoline tax reports and payment due. 
Income tax (third installment) due. 
Interstate motor carriers’ taxes due. 
Sept. 30 
Grain warehouse reports due. 





OHIO 

Sept. 1—— 

Railroad, street, suburban and interurban 
railroad excise tax returns due. 

Sept. 10 
Admissions tax reports and payment due. 
Alcoholic beverage tax reports due from 

class A and B permittees. 

Sept. 15—— 

Use tax on cigarettes due with reports. 

Sept. 20—— 

Dealers’ gasoline tax reports due. 

Grain handling tax (semi-annual install- 
ment) due. 

Tangible and intangible personal property 
tax (semi-annual installment) due. 

Tangible personal property tax on inter- 
county corporations due. 

Sept. 30. 
Carriers’ gasoline tax reports due. 
Gasoline tax due. 








OKLAHOMA 
Sept. 1—— 
Oil, gas and mineral gross production taxes 
and reports due. 
Sept. 5—— 
Operators’ reports of mines other than coal 
due. 
Sept. 10—— 
Airports’ gross 
taxes due. 


receipts tax reports and 


Alcoholic beverage reports and payment | 


due. 
Sept. 15—— 
Gasoline tax reports and payment due. 
Income tax (second installment) due. 
Sales tax reports and payment due. 
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Sept. 20—— 
Coal mine operators’ reports due. 


Diesel fuel oil tax reports and payment 
due. 


Use tax reports and payment due. 


OREGON 
Sept. 10—— 
Oil production tax reports and payment 
due. 


Sept. 15—— 
Property tax (quarterly installment) due. 
Sept. 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Gasoline tax reports and payment due. 
Motor carriers’ reports and taxes due. 


PENNSYLVANIA 
Sept. 1—— 
Mercantile license taxes due in cities other 
than first class. 
Sept. 10—— 
Malt beverage reports due. 
Sept. 10—— 

Spirituous and vinous liquor reports due 

from importers. 
Sept. 15— 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax law. 

Sept. 15—— 

Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 

Sept. 15—— 

Philadelphia 
ment) due. 

Sept. 30—— 

Gasoline tax reports and payment due. 


income tax (third install- 


RHODE ISLAND 
Sept. 10 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax report due. 
Sept. 15— 
Gasoline tax reports and payment due. 








SOUTH CAROLINA 
Sept. 10—— 
Admissions tax reports and payment due. 
Power tax returns and tax payment—last 
day to file. 
Wholesalers’ beer and wine—reports due. 
Sept. 15— 
Dealers of motor fuels other than gasoline 
—reports due. 
Property tax (installment) due. 
Sept. 20—— 
Gasoline tax reports and payment due. 


SOUTH DAKOTA 

Sept. 1—— 

Passenger motor carriers’ taxes due. 
Sept. 15—— 

Alcoholic beverage sales reports due. 

Gasoline tax reports due. 

Sales and use tax reports and payment due. 
Sept. 30—— 

Income tax (second installment) due. 





TENNESSEE 
Sept. —— 
Cottonseed oil mills’ reports due during 
month. 
Sept. 1 


Building and loan association license tax 
reports and payment due. 
Sept. 10—— 
Alcoholic beverage tax reports—last day 
to file. 
Barrel beer tax due. 
Carriers’ gasoline tax reports due. 
Sept. 20 
Distributors’ gasoline tax reports and pay- 








ment due. 
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TEXAS 
Sept. 15—— 
Oleomargarine dealers’ reports and taxes 
due. 
Sept. 20—— 
Gasoline tax reports and payment due. 
Sept. 25—— 
Carbon black production tax reports and 
payment due. 
Natural gas production tax reports and 
payment due. 
Oil production tax reports and payment 


due. 
Theatres’ prizes and awards taxes and re- 
ports due. 
UTAH 
Sept. 10 





Carriers’ gasoline tax reports due. 
Liquor licensees’ reports due. 
Sept. 15—— 

Distributors’ and retailers’ 
reports and payment due. 

Excise (income) tax (third installment) 
due. 

Sales tax returns and payment due. 

Use tax returns and payment due. 


gasoline tax 


VERMONT 
Sept. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Property taxes payable in installments 
due. 
Sept. 15—— 


Electric light and power company reports 
and taxes due. 

Express and telegraph company taxes due. 

Personal income tax (third installment) 
due. 

Railroad property tax reports due. 

Sept. 30—— ° 
Gasoline tax reports and payment due. 


VIRGINIA 
Sept. 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
Sept. 20 
Gasoline tax reports and payment due. 





WASHINGTON 
Sept. 10—— 
Brewers’ and manufacturers’ 
ucts reports due. 
Sept. 15— 
Admissions tax reports and payment due. 
Butter substitutes reports and taxes due. 
Gasoline tax reports and payment due. 
Gross income tax returns and payment 
due. 
Public utility gross operating tax reports 
and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Sept. 30—— 
Storage warehousemen’s reports and taxes 


malt prod- 


due. 
WEST VIRGINIA 
Sept. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Sept. 15— 
Sales tax reports and payment due. 
Sept. 30—— 
Gasoline tax reports and payment due. 
WISCONSIN 
Sept. 1—— 
Monthly privilege dividend tax returns and 
tax due. 
Sept. 10—— 


Alcoholic beverage tax reports due. 
Oleomargarine tax reports and payment 
due. 
Tobacco products tax returns due. 
Sept. 20—— 
Gasoline and diesel fuel tax reports and 
payment due. 


(Continued on page 526) 
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WASHINGTON 


Excess-Profits Tax 


From all that can be gathered from the Washington 
rumors at this time it seems that the Congress, hav- 
ing reconvened after the late Windy City Convention 
will get down to serious consideration of a tax on 
excess profits. Much is being written and said just 
now about the implications of such a tax, and one of 
the most interesting articles we have seen is Godfrey 
NX. Nelson’s discussion in the New York Times of 
July i4. Says Mr. Nelson: 

“After a conference last Wednesday of the President and 
representatives of the Treasury and Congressional committees 
and the National Advisory Defense Commission, a White 
House statement was made that the excess-profits tax will not 
apply to individuals nor to personal service corporations. It will, 
of course, apply to all industries irrespective of whether they 
take any part in producing materials for the national defense. 

“Tt is thought that the tax will be a combination of the 
World War profits tax and the post-war excess-profits tax. 

“The year 1918, the only year in which the war-profits and 
excess-profits taxes were in effect, produced a revenue of 
$2,505,565,939. An exemption of $3,000 and 8 per cent of 
the invested capital were allowed under the excess-profits 
tax. Under the war-profits tax deductions were allowed of 
an exemption of $3,000 and an amount equal to 10 per cent 
of the invested capital, or an amount equal to the average 
pre-war net income plus 10 per cent of any increase in the 
invested capital employed in the taxable year over that em- 
ployed in the pre-war years. The excess over these deductions 
was taxed at the following rates: 


‘“(1) On amounts equal to 20 per cent of invested capital 
less excess profits deductions, at 30 per cent. 


‘“(2) On amounts over 20 per cent of invested capital, at 
65 per cent. 


“*(3) On the excess of net income over war-profits deduc- 
tions, at 80 per cent, less the sum of taxes paid under items 
(1) and (2). 

“As at the close of 1918 the 80 per cent tax was repealed and 
for years 1919, 1920 and 1921 the 30 per cent rate was reduced 
to 20 per cent and the 65 per cent rate to 40 per cent. The 
corporate normal tax rate for 1918 was 12 per cent and for 
1919, 1920 and 1921, 10 per cent. The revenues from the ex- 
cess-profits taxes, after 1918, were as follows: 


I eek aha yw oR crime Gre harace meiims tot orate $1,431,805,690 
WN ascii 5 ca ha crcaere leAsare bye feiss giery. ce aaa ea 988,726,351 
PDE gre koa PE AWG HRIAD ed ORS ERIS 335,131,811 


“The most equitable form of excess-profits tax (if such a 
tax can be made to operate equitably) would be one in which 


513 





the tax rate (not graduated) would be applied to the excess of 
earnings of the taxable year over the average earnings of a 
period of normal prior years, with proper credits for increased 
or new capital investment. But even under this formula the 
element of invested capital could not be eliminated. Corpora- 
tions whose invested capital was not determinable would have 
to be especially dealt with in order to prevent hardship. This 
was provided for under the earlier acts by special relief pro- 
visions whereby a corporation could be taxed at the same rate 
as was paid by representative corporations in a like industry 
whose statutory invested capital was determinable.” 


Petroleum Tax Bill at Record High in 1939 

Taxes on the petroleum industry, its products, op- 
erations and services, in 1939 reached a record high 
of $1,354,166,333, an increase of $68,051,860 over 1938, 
reports the American Petroleum Industries Com- 
mittee. The various types of levies and amounts, 
entering in the petroleum tax bill, as estimated by the 
committee, are shown below for 1939 and 1938: 


Total Taxes Collected 
Tax 1939 1938 


State wasoline taxes ........... $8 16,433,000 $766,853,000 
Federal gasoline tax .......... 215,217,325 200,880,797 
Real and personal property taxes 138,500,000 138,200,000 
Income taxes: all sources...... 59,800,000 57,000,000 
meveramce tames .........5 26.655: 41,600,000 40,000,000 
Lubricating-oil taxes: federal, 

oe ee ee 29,836,487 31,295,340 
Federal pipe-line tax .......... 10,971,177 11,599,693 
Federal import taxes on petro- 

leum and its products ....... 8,295,000 6,557,501 
Capttal-stock taxes .... <....6%.. 7,200,000 7,140,000 
Registration fees and licenses. . 5,620,000 5,590,000 
State petroleum-inspection fees. 5,610,000 5,250,000 
Local gasoline taxes ........... 4,320,000 4,350,000 
Federal excises on _ industrial 

automotive equipment ....... 4,310,000 4,300,000 
Corporation franchises and mer- 

Catitile HCEHSES .. .. 40655065. 4,000,000 4,080,000 
State and local sales, privilege, 

and occupational taxes ...... 2,263,000 2,250,000 
Federal tax on oil processing .. 2,944 * 583,142 
State sales taxes on industrial 

automotive equipment ....... 187,400 185,000 


Total Petroleum Taxes..... $1,354,166,333 $1,286,114,473 


* Tax expired June 30, 1938; subsequent figures represent late 
returns, 
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Problems of Public Finance in 
The Argentine Republic 
(Continued from page 496) 


larger and more secure (or for which it is hopeless to 
expect—to reduce its own expenditure) it would be pos- 
sible to allocate a larger share of the tax to the Provinces. 


Rational Solution of the Financial Problem 

The difficulties described above, chiefly of historical 
and constitutional origin, do not constitute any real 
danger to the present equilibrium of Argentina finance 
which, beyond any doubt, is among the most con- 
solidated of that of any Latin American Republic. 
This fact has been achieved by the excellent State 
Credit Policy of both the Argentina Government and 
the National Bank during the last few years.2 On 
the other hand, the difficulties outlined, though latent 
for the moment, may become dangerous in the future, 
since the evolution of Argentina’s financial system has 
not kept pace with its rapid economic progress. 

Today, in a period of wide economic progress and 
a general transformation, the law of increasing pub- 
lic expense is valid with a vengeance. As a matter 
of fact, every economic progress causes new needs, 
not only physical and material, but taken in the widest 
sense, moral ones. Increasing production of goods by 
private activity always goes hand in hand with grow- 
ing public tasks, as in the field of social security. But 
on the other hand, in dynamic economics, with in- 
creasing national wealth, more funds are always found 
to meet such expenditures. 

Should the Argentine Republic try to solve the 
problem of introducing increased funds in the frame 
of the present financial system, created in a bygone 
era for an obsolescent economic structure, then there 
would be virtually no other course but to increase 
existing taxes and duties, especially the customs taxes. 
The natural development of the relatively new income 
tax will never satisfy the growing needs of the budgets, 
either of the Federal Government or of the Provinces. 

The way the whole system is organized today, the 
future of the financial policy of Argentina is indirectly 
of interest to the countries which export to it, be- 
cause the need to create new revenues inevitably leads 
to an intensification of the protectionist policy, al- 
though not dictated by protective considerations. 

However, it is believed, such a policy would not be 
rational, nor advantageous to the public finance of the 
country. 

The writer does not share the opinion that a mod- 
ern state should renounce indirect taxation. On the 
contrary, it is evident that there are good reasons for 
granting indirect taxation an important function in 








3 For details in this matter, see Vernon Lowell Phelps: The 


International Economic Position of Argentina. Philadelphia, 1938. 
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the financial system of any country.‘ But indirect 


taxation cannot, of course, suffice to meet all the finan- 
cial needs of a large modern state. Against this pre- 
ponderance of indirect taxation contend not only 
political and moral reasons, but also invincible tech- 
nical impediments, such as elasticity of consumption, 
increase of contraband, threats of evasion, and the 
necessity of taxing articles of mass consumption in 
order to obtain sufficient revenue. 

It is believed that Argentina needs to adopt the 
following policy: 

(1) To apply criteria of non-fiscal character to the field 
of tariffs exclusively, permitting fiscal functions only to the 
already existing custom taxes. 

(2) To avoid any increase and intensification of indirect 
taxation in this way, to improve collection of the existing 
taxes without including new objects of tax, or without in- 
creasing the existing rates except in natural development, 
the yield of indirect taxation will shows a constant increase. 

(3) To extend and improve direct taxation in its various 
forms, creating a proper system of such taxation, reasonably 
designed, sufficiently elastic, and able to fairly distribute the 
fiscal charge between the different objects of taxation which 
will meet the growing needs of public expense. 

(4) To maintain for technical, economic and political rea- 
sons the national (federal) character of direct taxation but 


to surrender to the Provinces a larger share of the yield 
from these taxes. 


Finally, it must not be forgotten that, although 
certain increases in the fiscal burden seem inevitable, 
the best financial policy for a young and progressive 
country, such as the Argentine Republic, is to reduce 
public expenditures to a reasonable minimum in order 
to spare the youthful economic forces which promise 
to have a brilliant future. 


The Meaning of Le Tulle v. Scofield 
(Continued from page 493.) 

the Revenue Act of 1928, Congress expressly requires 
that with respect to reorganizations coming under 
subdivisions (B) or (C) of Section 112(g)(1) of the 
I. R. C., as amended, only voting stock be given by 
the transferee company in exchange for the stock or 
property received by it. 

3ut suppose a reorganization is planned under sub- 
division (A) (dealing with mergers and consolida- 
tions) or (D) (dealing with cases where the transferor 
or its shareholders control’? the transferee com- 
pany) or (F) (dealing with mere changes in identity, 
form or place of organization, however effected). 
Does the receipt of bonds of the kind involved in the 
Watts case,’? supra, in addition to a substantial equity 
interest destroy the completely tax-free nature ol 


4See M. Pugliese: ‘‘Imposition indirecte et politique sociale dans 
les Etats modernes,”’ in Travaus de lInstitut International de 
Finances Publiques, Premiere Session, Paris, 1938. af 

1 Section 112(h) of the I. R. C., as amended, defines ‘‘control’’ 
follows: : 

““As used in this section the term ‘control’ means the ownership 
of stock possessing at least 80 per centum of the total combined 
voting power of all classes of stock entitled to vote and at least 
80 per centum of the total number of shares of all other classes of 
stock of the corporation.”’ 

12 296 U. S. 387; 36-1 ustc § 9016. 
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such a reorganization? It is submitted that nothing 
in the Le Tulle case either compels or infers such a 
result. On the other hand it would appear to be 
equally clear that the requirement as to the receipt 
of an equity interest applies equally to reorganiza- 
tions under these subdivisions.” 

Two questions still remaining to be decided by the 
Supreme Court are: (1) What percentage of the con- 
sideration received must be in stock in order to give 
the required “proprietary interest in the enterprise” ; 
and (2) assuming that the required percentage in 
stock has been received, what types of bonds other 
than the type * involved in the Watts case, constitute 
securities within the meaning of Sections 112(b) (3) 
and 112(b) (4) * of the I. R. C., so as not to be con- 
sidered “boot” within the meaning of Section 112(c) 
and (d). With respect to the first question, no prog- 
nostication is ventured; on the second question, the 
prediction is made that the distinctions evolved by 
the lower courts between long-term and short-term 
bonds, adverted to by the Supreme Court in the 
Le Tulle case, will be accepted by that court when 
properly presented to it for adjudication.” 


13 Subdivision (E), dealing with recapitalizations, now presents 
some interesting questions of its own. For, if the requirement as to 
the retention of an equity interest applies to this subdivision as well, 
it follows that those cases which have construed the retirement of 
preferred stock by the issuance of bonds to constitute a recapitaliza- 
tion and hence, a reorganization within the meaning of Section 
112(g)(1), were erroneously decided. See, for example, Lelia S. 
Kirby, et al., 35 BTA 578, rev’d on other grounds, 102 F. (2d) 115 
(CCA-5, 1939); L. & E. Stirn, Inc., 39 BTA 143, rev’d on other 
grounds, CCA-2, Nov. 6, 1939, 39-2 ustc {| 9741. 

On the other hand, it may be argued with a good deal of force 
that the entire series of Supreme Court cases on the question of 
reorganization deal only with that type of reorganization which is 
in the nature of a sale of assets couched in the form of a quasi- 
merger. Under this view, the principles to be applied in ascertaining 
the presence or absence of a recapitalization within the meaning of 
Section 112(g)(1)(E) have not been predetermined by the Le Tulle 
case. Cf. Edith M. Greenwood, 41 BTA 664. 

In the Watts case, the bonds were mortgage bonds which carried 
the guaranty of the transferee company. 

® These sections read as follows: 

““(3) Stock for Stock on Reorganization.—No gain or loss shall be 
recognized if stock or securities in a corporation a party to a 
reorganization are, in pursuance of the plan of reorganization, 
exchanged solely for stock or securities in such corporation or in 
another corporation a party to the reorganization. 

““(4) Same—Gain of Corporation.—No gain or loss shall be recog- 
nized if a corporation a party to a reorganization exchanges prop- 
erty, in pursuance of the plan of reorganization, solely for stock or 
securities in another corporation a party to the reorganization.”’ 

‘® These sections read as follows: 

““(c) Gain from Exchanges Not Solely in Kind.— 

“‘(1) If an exchange would be within the provisions of subsec- 
tion (b)(1), (2), (3), or (5) of this section if it were not for the 
fact that the property received in exchange consists not only of 
property permitted by such paragraph to be received without the 
recognition of gain, but also of other property or money, then 
the gain, if any, to the recipient shall be recognized, but in an 
amount not in excess of the sum of such money and the fair 
market value of such other property. 

“(2) If a distribution made in pursuance of a plan of reorgan- 
ization is within the provisions of paragraph (1) of this sub- 
section but has the effect of the distribution of a taxable 
dividend, then there shall be taxed as a dividend to each 
distributee such an amount of the gain recognized under para- 
graph (1) as is not in excess of his ratable share of the 
undistributed earnings and profits of the corporation accumulated 
after February 28, 1913. The remainder, if any, of the gain 
recognized under paragraph (1) shall be taxed as a gain from 
the exchange of property. 

‘“(d) Same—Gain of Corporation.—If an exchange would be within 
the provisions of subsection (b)(4) of this section if it were not for 
the fact that the property received in exchange consists not only of 
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The “Big Three” in Recent Tax Law 

(Continued from page 491) 
language of the majority opinion itself. Mr. Justice 
Douglas in discussing the conduct of the grantor of 
the trust, said: 


“So far as his dominion and control were concerned it 
seems clear that the trust did not effect any substantial 
change. In substance his control over the corpus was in all 
essential respects the same after the trust was created, as 
before. The wide powers which he retained included for all 
practical purposes most of the control which he as an indi- 
vidual would have. : 

“We have at best a temporary rea!location of income within 
an intimate family group. Since the income remains in the 
family and since the husband retains control over the in- 
vestment, he has rather complete assurance that the trust 
will not effect any substantial change in his economic position.” 


Possibly phraseology which is even more penetrat- 
ing is to be found in the following paragraph: 


“Technical considerations, niceties of the law of trusts or 
conveyances, or the legal paraphernalia which inventive 
genius may construct as a refuge from sur-taxes should not 
obscure the basic issue. That issue is whether the grantor 
after the trust has been established may still be treated, 
under this statutory scheme, as the owner of the corpus.” 


That “inventive genius” may often play a part, is 
not denied. But does ingenuity in itself constitute 
sufficient cause for such elastic constructions? That 
Mr. Justice Douglas reached out very broadly in his 
conclusions is most pronounced. So severe did Mr. 
Justice Roberts feel the language of his colleague to 
be, that he was led to say: 


“Courts ought not to stop loopholes in an act at the behest 
of the Government, nor relieve from what they deem a harsh 
provision plainly stated, at the behest of the taxpayer. Relief 
in either case should be sought in another quarter. 

“No such dictum as that Congress has in the income tax 
law attempted to exercise its power to the fullest extent will 
justify the extension of a plain provision to an object of 
taxation not embraced within it. If the contrary were true, 
the courts might supply whatever they considered a defi- 
ciency in the sweep of a taxing act. I cannot construe the 
court’s opinion as attempting less.” 


Be all that as it may, the Courts have, and are 
reflecting a distinct tendency to take up where Con- 
gress left off. And the taxpayer who whole-heartedly 
coincides with today’s minority opinions, or relies too 
greatly upon yesterday’s majority opinions, might 
very well be rudely awakened to find his calculations 
proved to be an expensive bit of wishful thinking. 
Noting particularly the new billions which the Gov- 
ernment is called upon to collect in the current defense 
program, it becomes difficult to conclude otherwise. 


stock or securities permitted by such paragraph to be received 
without the recognition of gain, but also of other property or 
money, then— 

““(1) If the corporation receiving such other property or money 
distributes it in pursuance of the plan of reorganization, no gain 
to the corporation shall be recognized from the exchange, but 

‘*(2) If the corporation receiving such other property or money 
does not distribute it in pursuance of the plan of reorganization, 
the gain, if any, to the corporation shall be recognized, but in an 
amount not in excess of the sum of such money and the fair 
market value of such other property so received, which is not 
so distributed.’’ 

17 See in this connection, Alabama Asphaltic Limestone Co., 41 
BTA 324, 331, 



















































































































































































































































































































































































































































































CURRENT-BOOKS OF INTEREST 


ADMINISTRATION OF INTERNAL 
REVENUE LAWS 


A Digest of the Monograph of That Title 
Prepared by the Staff of the Attorney 
General's Committee on Admin- 
istrative Procedure * 


By Arthur A. Armstrong ** 


Introductory 


The Bureau of Internal Revenue is 
under the direction of the Commissioner 
of Internal Revenue who, though ap- 
pointed by the President with the advice 
and consent of the Senate, is subordinate 
to the Secretary of the Treasury. 

As of June 30, 1939, Bureau personnel 
numbered approximately 22,600, all but 
4,200 of whom were employed in field 
offices. With the exception of attorneys 
on the Chief Counsel’s staff, and staffs 
employed by Collectors of Internal Rev- 
enue, Bureau employees are under the 
classified civil service system. 

The work of the Bureau is divided be- 
tween its Washington office and its var- 
ious field offices. The basic field divisions 
are the sixty-four collection districts, 
each with a Collector of Internal Revenue 
appointed by the President with the ad- 
vice and consent of the Senate. Each 

* The monograph is number 22 in the se- 
ries of monographs on procedure in various 
Government agencies, prepared for the At- 
torney General’s Committee on Administra- 
tive Procedure by its staff under the direc- 
tion of Mr. Walter Gellhorn. In this digest 
the material of the monograph has been 
greatly condensed and much of it, including 
citations and source references, omitted. At 
this writing the monograph is available only 
in mimeographed form (2 volumes totaling 
191 pages) though its printing may be later 
authorized. Though requests for copies may 
be addressed to the Committee, Department 
of Justice Building, Washington, there is no 
assurance that the supply will be sufficient 
to grant them. 

** Attorney with the Tax Division of the 
Department of Justice, who was loaned to 
the Committee's staff to gather the material 
for and draft the monograph, which was 
then edited by Mr. Gellhorn as staff direc- 
tor. This digest is the personal effort of the 
author, and does not have the official sanction 
of either the Committee or the director. 





Collector nominates his own staff subject 
to approval of the Commissioner and 
Secretary. Though qualifications are 
specified by the Bureau, and each nom- 
inee is considered in Washington, usually 
the Collector’s choice of personnel is not 
upset. The Commissioner may suspend 
a Collector for fraud, gross neglect of 
duty, or abuse of power, and allowances 
for his salary and office expenses are 
made by the Secretary of the Treasury 
upon the Commissioner’s recommenda- 
tion. But because of the fact that Col- 
lectors are appointed by the President 
and because of the provisions of law 
separately stating their duties and requir- 
ing that each post a bond assuring the 
faithful performance thereof, there would 
appear to be a less perfect control by the 
3ureau over Collectors’ offices than over 
its other field offices. Improvement 
might result if Collectors were appointed 
by the Commissioner and their staffs 
supplied from civil service rolls. 

To the Collectors is assigned the basic 
duty of collecting taxes legally due. Aid- 
ing them in the performance of this duty 
are the Accounts and Collections Unit 
(which directly supervises their activity), 
the Miscellaneous Tax Unit, the Income 
Tax Unit, and the Alcohol Tax Unit, 
each under a Deputy Commissioner, and 
the Intelligence Unit and the Technical 
Staff, each under a Head. The Income 
Tax Unit is concerned with determining 
correct income tax liabilities. The busi- 
ness of the Miscellaneous Tax Unit is 
excise tax liabilities, except that alcohol 
tax supervision is under the Alcohol Tax 
Unit. The field offices of the Income 
Tax Unit aid the Miscellaneous Tax 
Unit in the handling of estate and gift 
taxes. The Technical Staff and its field 
offices handle the more difficult and ad- 
vanced controversies about income, 
estate, and gift taxes. The Accounts and 
Collections Unit supervises employment 
taxes. 

It is the responsibility of the Intelli- 
gence Unit to collect and evaluate evi- 
dence upon which to base criminal 
prosecution or the imposition of fraud 
penalties, except that the Alcohol Tax 
Unit handles this phase of alcohol tax 
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work. Normally the Intelligence Unit is 
called in by other Bureau agencies upon 
suspicion of fraud or evasion, although 
its agents not infrequently initiate their 
own investigations. 

The Income Tax Unit maintains thirty- 
eight field offices (with numerous local 
“posts of duty’) each under an Internal 
Revenue Agent in Charge. The Techni- 
cal Staff maintains ten field divisions, 
each under a Division Head, with a total 
of thirty-seven field offices. However, 
the Income Tax Unit and the Technical 
Staff do not consistently use the same 
cities for their field offices. 

The Alcohol Tax Unit maintains in the 
field fifteen offices under District Super- 
visors, and sixty-one offices under In- 
vestigators in Charge. The latter are 
responsible to the District Supervisors in 
charge of the respective districts in which 
their offices are located. There are four- 
teen field offices of the Intelligence Unit, 
each under a Special Agent in Charge. 
These maintain, in addition, thirty-seven 
branch offices where one or more special 
agents are permanently located. 

The Miscellaneous Tax Unit maintains 
so-called “special squads” to concentrate 
upon certain taxes requiring particular- 
ized knowledge, such as documentary 
stamp taxes, manufacturers’ excise taxes, 
and taxes upon transportation of oil by 
pipe line. About fifty internal revenue 
agents and general deputy collectors are 
constantly roving the field on special 
assignments of this kind, auditing, in- 
vestigating, and educating the Collectors’ 
forces. 

The Chief Counsel of the Bureau (re- 
sponsible to the General Counsel of the 
Treasury, not the Commissioner) main- 
tains attorneys in the ten field divisions 
of the Technical Staff, although all ot 
the branch offices do not have the benefit 
of resident attorneys. The attorneys in 
each division are under a Division Coun- 
sel to whom a considerable amount of 
authority has been delegated by the Chiet 
Counsel. The Chief Counsel also has 
representatives at thirteen of the fifteen 
offices of District Supervisors of the Al- 
cohol Tax Unit, and six of the sixty-four 
Collectors’ offices. The field offices o! 
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the Bureau are not otherwise served by 
resident counsel, though many Bureau 
officials not connected with the Chief 
Counsel’s offices have had legal training 
and do legal work. The Chief Counsel’s 
office maintains what is essentially a 
career service, avoiding wholesale per- 
sonnel changes to accompany changes in 
administration.” 


Income, Estate, and Gift Taxes—_ 
Original Determination of Tax Liability 
by Taxpayer and Bureau 


In the fiscal year 1939, some seven mil- 
lion six hundred thousand income,’ estate, 
and gift tax returns were filed with the sev- 
eral Collectors of Internal Revenue. In 
addition, numerous “information returns” 
were received (chiefly in Washington) 
from payors to and persons having deal- 
ings with potential taxpayers. 

A system of sanctions tends to insure 
the voluntary filing of correct returns. 
It is a misdemeanor punishable by fine 
and imprisonment willfully to fail to 
file a correct return. And penalties, de- 
scribed as “additions” to the tax, may be 
assessed as a part of the deficiency owing 
from a taxpayer who has been fraudulent 
or neglectful. 

The returns as received by the Col- 
lector are classified and examined for 
errors of form, execution or calculation. 
The Collector prepares assessment lists 
from the returns filed, and sends them to 
Washington for the Commissioner’s sig- 
nature. So signed, and returned to the 
Collector, they furnish his authority to 
collect by distraint if necessary. 

The Collectors’ staffs themselves retain 
for final audit the small income tax re- 
turns (on Form 1040A), showing gross 
incomes of $5,000 or less. Collectors 
also retain partnership returns, and fi- 
duciary returns reporting no tax payable 
by the fiduciary, which are really infor- 
mation returns and are made available to 
the Internal Revenue Agents in Charge 
to aid them in auditing income tax re- 
turns of partners and_ beneficiaries. 
Estate tax returns are sent directly to 
Agents in Charge for audit. Most other 
returns are transmitted to the Washing- 
ton office of the Bureau where they are 
associated with information returns. In- 
formation returns which do not match 
tax returns are sent to the proper col- 
lection districts, to be associated with 

1040A returns or, if they still do not 
match returns, for investigation of 
apparent delinquencies. 

The largest ordinary income tax re- 
turns and all special income tax returns 
(e.g., those filed by insurance companies) 
are sent to Agents in Charge for final 
audit. Smaller ordinary income tax re- 
turns (individual returns showing total 
income of under $25,000, and corporate 
returns showing gross income of under 
$75,000 and tax due or $125,000 and no 
tax due) are examined in Washington 
and sent to the Agents’ offices for final 
audit only if they reveal mistakes, doubts, 





1At this point the monograph describes 
the system of judicial and Board review of 


Bureau assessments and determinations. 


2“Income tax’’ as used in the monograph 
refers to all taxes mentioned in Chapter I, 
entitled ‘‘Income Tax,’’ and Chapter 2, en- 
of the 


titled ‘‘Additional Income Taxes’’ 
Internal Revenue Code. 


















turns received are given a preliminary 
examination for classification as accept- 
able on their face, requiring office audit, 
or requiring field audit. 
an office audit factual explanation or sup- 
porting evidence is usually required. The 
taxpayer may be asked to supply it by 
mail, but is more commonly requested to 
appear for personal conference. 
quently the necessity for a field audit is 
revealed in the course of office audit. 


by a revenue agent of the taxpayer’s 
books and records on the taxpayer’s 
premises. 
such field agents is under the immediate 
supervision of squad chiefs who may, on 
occasion, participate in informal confer- 
ences looking toward agreements with 
taxpayers. 
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or discrepancies with information re- | 
turns. 
cepted as filed,” and the files are closed. 
Over two-thirds of all income tax returns 
received in Washington are thus closed. 


Otherwise they are stamped “ac- 


In the offices of Agents in Charge re- 


In the course of 


Fre- 
A field audit involves an examination 


In most offices the work of 


If the return presents an engineering 


or appraisal problem (e.g., depreciation 
or depletion deductions exceeding certain 
amounts), it is investigated by an engineer 
(regularly assigned or temporarily loaned 
to the Agent’s staff) who makes a sep- 
arate report, which is sent to Washington 
for review in the so-called Engineering 
and Valuation Division of the Income 
‘Lax Unit. 
Washington or revised by the engineer 
in accordance with suggestions there 
made, is treated as determinative of the 
engineering or appraisal problems by the 
examining agent or auditor in preparing 
his audit report upon the return as a whole. 


This report as approved in 


Certain technical questions such as 


whether gain or loss should be recog- 
nized in connection with corporate re- 
organizations or liquidations and the 
basis of property received in connection 


therewith, the taxable status of stock 
rights and stock dividends, the valuation 
of unlisted securities and the worthless- 
ness of corporate securities, are deter- 
mined in the Engineering and Valuation 
Division in Washington, and such deter- 
Mminations are binding upon Agents in 
Charge. Agents are required to submit 
such questions to Washington when they 
arise and are furnished with lists of cor- 
porations and securities in connection 
with which such questions are pending 
or have been decided. 

Customarily the examining agent or 
office auditor discusses his findings with 
the taxpayer and seeks to obtain from 
him forthwith a tentative agreement con- 
cerning the amount of the deficiency or 
overassessment he may have found. An 
agreement is evidenced by the taxpayer’s 
signing a Waiver of Restrictions on 
Assessment and Collection of Deficiency 
(hereinafter called ‘“Waiver”’), or an 
Acceptance of Proposed Overassessment 
(hereinafter called “Acceptance’”). 


The Waiver mérely authorizes the im- 
mediate assessment and collection of a 
stated deficiency, without regard to the 
restrictions on assessment and collection 
otherwise provided pending notice and 
appeal to the Board of Tax Appeals. If 
no notice of deficiency has been sent 
when the waiver is signed, its execution 


in effect waives the privilege of going to 


the Board, since the Board’s jurisdiction 
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depends upon the sending of the notice 
which the waiver relieves the Commis- 
sioner of doing. 


Waivers or Acceptances so signed are 


legally binding neither upon taxpayers 
nor upon the Government, though, in 
actuality, 
rarely disturbed by taxpayers. 
are subject to upset by Bureau action. 


made are 
But they 


agreements thus 


The report of the auditor or examining 


agent is reviewed in the Agents’ office. 
It may be revised, with the consequence 
that the taxpayer must once more be 
approached, rather apologetically, to exe- 
cute a new Waiver or Acceptance on 
terms probably more drastic than at first 
proposed. The upsetting of original ten- 
tative agreements is irritating to some 
taxpayers, particularly, it is said, because 
the Bureau’s employees have not always 
followed their present instructions to ex- 
plain that the agreements may have to 
be modified as a result of the audit pro- 
cedure (though admittedly this possi- 
bility is stated in a caveat at the bottom 
of the Waiver form). 


This is not all, however; for the In- 


come Tax Unit in Washington conducts 
a second audit review of nearly every 
determination made in the office of the 
Agent in Charge. 
minations are disturbed; less than one 
per cent, it is said, even gives rise to 
any question, and a still smaller percent- 
age results in actual upset of the Agent’s 
position. 
ments obtained from taxpayers are under- 
standably irritating when they occur; for 
taxpayers may feel that they have been 
led to make concessions and to pay de- 


Few of these deter- 


But upsets of specific agree- 


ficiencies which would have been resisted 
if the Bureau’s eventual attitude had 
been known at the outset (assessment 
and payment of an agreed deficiency is 
not delayed pending Washington post- 
review). 

The occasional agreement which is upset 
twice, once by the Agent’s reviewer, and 
later in Washington, is particularly gall- 
ing to the taxpayer. Except in those 
cases which have been settled by Waiver 
or Acceptance as above described, the 
report of the auditor or agent, as finally 
approved on review in the office of the 
Agent in Charge, recommends one of 
four courses: (1) accepting the return 
as filed and closing the case; (2) sug- 
gesting a given overassessment (either 
sua sponte or in whole or partial allow- 
ance of a refund claim) *; (3) proposing 
a given deficiency; (4) if a refund claim 
has been filed and has been found wholly 
lacking merit, denying the claim. 

If any one of the last three recom- 
mendations is made (except a full allow- 
ance of refund claim), the Agent in 
Charge sends to the taxpayer a prelim- 
inary or “thirty-day letter,” accompanied 
by a copy of the audit report. It sug- 
gests to the taxpayer that if he concurs 
in the recommendation, he so indicate 
(by executing and returning the enclosed 
form of Waiver or Acceptance or writing 
a letter of acquiescence in denial of re- 
fund claim, as the case may be); and it 





3A refund claim calls for an examination 
comparable to audit originating in the Bu- 
reau. Sometimes this involves a duplication 
of effort. Where the refund claim follows 
payment of a disputed deficiency and states 
no grounds not previously considered, seem- 
ingly it should be summarily denied. 
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advises him that if he disagrees he may 
file a protest within thirty days and may 
have a conference at the Agent’s office. 
Failure to respond in thirty days means 
a statutory notice of deficiency, or recom- 
mendation to the Commissioner for a 
certificate of overassessment or denial 
of refund claim, as the case may be. 

A conference, if requested, is arranged 
with a member of the “conference group” 
in the office of the Agent in Charge. 
This group is drawn as a rule from the 
ablest men on his staff. If the taxpayer 
remains dissatisfied, a further conference 
may be had with the chief of the con- 
ference group, or even the Agent in 
Charge himself. An agreement reached 
in conference (evidenced by a Waiver 
or Acceptance) may be upset upon Wash- 
ington post-audit, though this possibility 
is more remote than in the case of ar 
agreement obtained before sending a 
thirty-day letter. 

The taxpayer who remains dissatisfied 
despite conference, or who files an un- 
successful protest without asking for 
conference, normally is notified that he 
may appeal to the Technical Staff Divis- 
ion for that area; the notice is given 
either in a so-called fifteen-day letter or 
orally at the conference where he may 
forthwith sign a request for appeal. 

If he does not request further Bureau 
consideration, the Agent’s office takes its 
definitive action. If a deficiency is pro 
posed, a statutory notice of deficiency i 
dispatched by the Agent in Charge.* I 
a refund claim has been rejected, or i 
an overassessment is proposed, thc 
Agent’s office forwards the case to Wash 
ington for issuance of a formal denial o 
the claim or a certificate of overassess 
ment, as the case may require. 














































































































































































































































































































Audit and Conference Procedure in 
Collectors’ Offices 


Audit of returns in Collector’s office: 
generally consists of an office examinatiot1 
plus, if that reveals mistakes, doubts, o: 
discrepancies, communication with the 
taxpayer asking for information, explana 
tion or supporting documents. 

Sut if a refund claim has been filed 
an effort is always made to confer with 
the taxpayer personally (because there 
is no subsequent opportunity for con- 
ference). 

Thirty-day letters are sent only where 
deficiencies are proposed. If a confer- 
ence is requested, it commences with the 
auditor and if the taxpayer is dissatisfied, 
is transferred to his superior or a com- 
mittee designated for the purpose. It is 
contemplated that a dissatisfied taxpayer 
may appeal from the Collector to the 
Agent in Charge and from the Agent in 
Charge to the Staff Division. In practice 
care is not always taken to advise the 
small taxpayer of this right. No fifteen- 
day letters are used, with the consequence 
that a taxpayer who files a protest but 
does not ask for a conference is not 
informed of this opportunity. <A_ tax- 
payer who attends a conference and re- 
mains dissatisfied, usually is told of the 
further procedure open to him. 

Where an overassessment is proposed, 
the taxpayer normally is offered no op- 
portunity to negotiate about its correct- 


































































































































































































































































































offices when a statutory notice is sent. 





ness unless a refund claim has been filed 
and is to be wholly or partly denied, in 
which event the taxpayer is advised that 
he may file a protest for forwarding to 
Washington. 


offices, even with respect to overassess- 
ments, are not post-reviewed in Wash- 
ington, as are determinations made in 
the offices of Agents in Charge. 
understandable in view of the large num- 
ber of returns considered by Collectors 
and the small amounts involved. 
to be wondered, therefore, why the most 
attenuated procedure is possible in Col- 
lectors’ deficiency cases (i.e., considera- 


quate administrative remedies. 





* Agents lose jurisdiction to Staff Division 
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Determinations made in Collector’s 


This is 


It is 


tion successively in three field offices). 
Seemingly, a single administrative ap- 
peal, preferably directly to the Staff 
Division, would be sufficient. 

However the small taxpayer should 
not be discouraged from pursuing ade- 
Specifi- 
cally it may be suggested that thirty-day 
letters offering conferences should be 
sent by Collectors in overassessment 
cases and where refund claims are to be 
denied, just as they are in deficiency 
cases, and that the administrative appel- 
late procedure in all these cases should 
be the same. If a protest is filed but no 
conference had, it would seem that a let- 
ter should advise the taxpayer of his 
administrative appellate rights or at least 
urge him a second time to appear for a 
conference if he was not wholly satisfied 
with the determination. Care should be 
taken at all conferences fully to apprise 
taxpayers of the remedies available to 
them. 


The Technical Staff Division Offices 


In the fiscal year ending June 30, 1939, 
a step was taken which in many respects 
brought about a complete decentraliza- 
tion of Bureau decision in the income, 
estate and gift tax field. Ten field divis- 
ions of the Technical Staff were estab- 
lished, each in charge of a Division Head 
who alone in undocketed cases, and with 
concurrence of the Division Counsel 
(resident representative of the Chief 
Counsel) in docketed cases, could (with 
a few exceptions) authoritatively dispose 
of income, estate, and gift tax controver- 
sies. The finality of such dispositions 
lies in their not being subject to upset 
upon post-audit in Washington.6 How- 
ever, even staff dispositions are not 
legally binding upon the Government (in 
absence of a formal compromise, closing 
agreement, or Board of Tax Appeals 
order entered on stipulation). 


In cases not docketed with the Board 
the Staff conferee (called a “technical 
adviser’) to whom the case is assigned 
holds such conferences as may be neces- 
sary. When a new question or new evi- 
dence appears for the first time in the 
Staff conference, the technical adviser 





5 At this point the monograph contains 
subdivisions entitled ‘‘Interruption of Audits 
and Hearings,’’ ‘‘Fraud Cases,’’ and ‘‘Dis- 
cretionary Decisions.’’ 

® However, advisory post-audits are made 
by the Washington office of the Technical 
Staff for the subsequent guidance of the local 
office. Dispositions may be upset if the post 
audit reveals fraud, malfeasance, conceal- 
ment or misrepresentation of material fact, 
or an important mistake in mathematical 
calculation, 


able to the taxpayer. 


assigned 
sometimes formally to the Division Head, 
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may return the case to the Agent in 
Charge. 
rarely done; instead additional evidence, 
if well developed, may be considered as 
submitted to the Staff conferee, or if fur- 
ther substantiation seems necessary, the 
Agent’s office may be requested to make 
a further 
report. 


In practice, however, this is 


investigation and_ informal 


When the Staff conferee has reached 


a settlement or determination, he prepares 
a report for signature by the Division 


Head. 


This is reviewed by the Head, 


or one of his two or three top men, and 
if disapproved, is sent back for revision, 
The taxpayer is afforded opportunity for 
a hearing with the Head if a conferee’s 


recommendation is found to be too favor- 
Usually, too, he 
can obtain such a hearing if he is ag- 


grieved by the conferee’s recommendation. 


The conferee’s recommendation that a 
deficiency notice go out is submitted to 
the Division Counsel for concurrence 


before action by the Head who has final 
authority. 


Generally, counsel’s attitude 
is one of concurrence if there is any 
reasonable basis for defense. If there is 
not, the attorney to whom the case is 
(after consulting his chief) 


but usually informally to the conferee, 
suggests a re-approach to the taxpayer 
for settlement purposes. 

Unless deficiency notice is proposed, 
attorneys have no regular part in the un- 
docketed case work unless they are 
requested formally or (more often) in- 
formally to render an opinion. In some 
of the smaller and less active offices 
counsel frequently attend conferences in 
undocketed cases. In the larger offices, 
counsel may be too occupied with dock- 
eted cases to do so even when invited. 

When, in an undocketed case consid- 
ered in a branch’ Staff Division office, 
the conferee has reached his conclusion, 
he forwards his report to the main Di- 
vision office or holds it pending the ar- 
rival of the Head, who “rides circuit” 
among the branch offices with the pur- 
pose, among others, that taxpayers who 
so desire may confer with the officer 
whose judgment is controlling. A few 
branch offices unfortunately are not reg- 
ularly visited by the Head. 

As soon as the Head’s decision is 
made, the case is returned to the Agent 
in Charge for issuance of a ninety-day 
letter (using the statement of grounds 
approved by the Staff Division counsel), 
marking the return “accepted as filed,” 
certifying an agreed deficiency to the 
Collector, or sending the case to Wash- 
ington for issuance of a certificate of 
overassessment or denial of refund claim, 
as may be required. It may be wondered 
why such action is not taken by the Staff 
Division without return to the Agent. 


When a taxpayer, after receiving notice 
of deficiency, petitions the Board of Tax 
Appeals for a redetermination, the case 
is assigned to one of the Staff Division 
offices. The determination of venue is 
complicated by the fact that the Board 
of Tax Appeals may set the case for 
hearing almost anywhere to suit the best 


7 The Staff considers most of its field offices 
to be of coordinate rank, even though they 
are not headquarters for the Division Head 
or Counsel—hence this use of ‘‘branch’’ is 
inartistic. 
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ury seems somehow to be vastly more 
costly than a mere failure to make full 
collection of taxes which might arguably 
be due. If it were not for this factor, it 
might be urged that the Staff Division 
Heads (perhaps with concurrence of Di- 
vision Counsel) should be given author- 
ity to make final determination of 
overassessments except when a refund 
or credit of over $75,000 was proposed. 
Even in these largest cases Washington 
office consideration might be expedited. 

The Chief Counsel opposes the fore- 
going suggestion because of hesitancy to 
entrust the larger of these cases to his 
field counsel who may not be fully famil- 
iar with technical aspects of refund claim 
law, and because of an informal under- 
standing with the Joint Committee on 
Internal Revenue Taxation as to Chief 
Counsel’s office review of overassess- 
ments larger than $20,000, which under- 
standing might need to be revised (but 
which, on the other hand, might be met 
by requiring approval of Division 
Counsel). 

Offers in compromise constitute a legal 
method of settling disputed tax liability, 
but are rarely utilized except as a device 
for disposing of liability which the tax- 
payer is financially unable to meet. When 
approved by the Secretary, Under Sec- 
retary, or an Assistant Secretary of the 
Treasury, they are binding on both Gov- 
ernment and taxpayer. 

An offer, accompanied by a sworn and 
detailed statement of financial condition, 
must be filed with the Collector who 
investigates it if the principal liability is 
less than $1,000 and no fraud penalty is 
involved; otherwise, it goes to the Agent 
in Charge for investigation. At this 
stage the taxpayer may be approached 
with an intimation that a favorable 
recommendation would be made if the 
offer were increased. An offer approved 
by the Agent in Charge or Collector, is 
transmitted to the local Staff Division 
Office or, in certain types of cases in- 
volving actual or potential litigation, to, 
the Chief Counsel’s office in Washington.’ 

In the course of conference in the 
Staff Division, the taxpayer may again 
be approached to increase his offer. The 
Staff Division Head has final authority 
to reject an offer, but if he concludes that 
it should be accepted, he initials a form 
letter to the Secretary, to be signed by 
the Commissioner, and a proposed mem- 
orandum to the Commissioner, to be 
signed by the Chief Counsel, accompanied 
by a statement of the reasons for the 
compromise and its mathematical effect. 
If the Division Counsel disagrees, he pre- 
pares a dissenting memorandum. The 
whole file then goes to the Washington 
Office of the Technical Staff, and thence 
to the Commissioner’s office. Occasion- 
ally Washington sends a case back to 
the Division office for conference looking 
toward a better settlement. The Com- 
missioner’s approval is indicated by af- 
fixing his signature to the form letter 
recommending to the Secretary that he 
accept the offer, and the case is next sent 
to the Chief Counsel’s office, where it is 
reviewed by a committee of three attor- 
neys designated by the Chief Counsel. 
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® Procedure in the latter types of cases is 
similar to that which involves the Staff Divi- 
sions, and hence will not be separately de- 
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If this committee approves, it affixes the 
Chief Counsel’s signature to the memo- 
randum long since prepared by the Staff 
Division,x—a memorandum which is in form 
a recommendation to the Commissioner, 
who has by this time already acted. 
Finally, after these rigorous and repeated 
examinations, the case is again reviewed 
by an assistant to the General Counsel 
of the Treasury Department and is then 
put before the Secretary, the Under Sec- 
retary or an Assistant Secretary for 
formal approval. 

So long does it take to secure approval 
of a compromise, and so far removed 
from actual contact with the taxpayer is 
the ultimate authority, that the use of 
this device is infrequent. Staff Division 
officials are of the opinion that if they 
could on their own authority make par- 
tial payment compromises of liabilities 
not exceeding, say $20,000, the number 
of delayed settlements and Board appeals 
would be markedly reduced. But fuller 
decentralization in this realm is impeded 
by the statutory requirement for approval 
in the Treasury—and Congress, despite 
proposals that it do so, has not shown 
inclination to relax the requirement. 

The closing agreement as to an exist- 
ing tax liability is not so much itself an 
instrument of settlement or compromise 
as it is a method of making binding upon 
both Government and taxpayer a settle- 
ment already reached. By statute an 
agreement of this character must be ap- 
proved by the Secretary, the Under Sec- 
retary, or an Assistant Secretary of the 
Treasury. 

The use of closing agreements is not 
encouraged by the Bureau, though they 
are not frowned upon in cases which in- 
volve mutual concession by taxpayer and 
Government, an executor or administra- 
tor desirous of closing an estate, a cor- 
poration which proposes to liquidate, a 
debtor whose creditors demand evidence 
of final disposition of his tax liability, or 
a taxpayer who wishes to follow the 
consistent practice of finally closing each 
year’s returns. 


Even in these cases, however, the pro- 
cedure for obtaining a closing agreement 
is approximately as cumbersome as that 
for obtaining approval of an offer in 
compromise. And this is essentially true 
whether it is proposed to state in final 
and mutually binding form the amount 
of tax liability already agreed to by the 
Collector, Agent in Charge, or Staff Di- 
vision Head, or to determine and fix 
conclusively a particular item of the 
liability. 

The need for closing agreements as a 
means of disposing of existing tax lia- 
bility is not great. Neither government 
nor taxpayer is in the habit of opening 
up settlements made by the informal 
Waiver or Acceptance method, though 
both do occasionally. Staff Division of- 
fices commonly insert in the printed form 
of Waiver an agreement by the taxpayer 
not to sue for refund, to pay the de- 
ficiency promptly upon assessment and 
not to seek to compromise it, and to sign 
a closing agreement upon request. There 
has been some complaint among tax- 
payers at being asked thus to commit 
themselves when the Government in the 
same document carefully refrains from 
binding itself. The Staff’s attitude seems 
defensible, however, for in addition to 


self prohibited 
agreements involving future transactions, 
but the power to do so was expressly 
granted in that year. 1 
has also relaxed its policy against ruling 
upon prospective transactions; such rul- 
ings are now made, and occasionally in- 
sisted upon by the Bureau as an alternative 
to prospective closing agreements where 
the mechanics of entering into the latter 
are over-burdensome. 










Bureau policy against upsetting agree- 


ments made by Staff Divisions, there is 
the consideration that the statute of lim- 
itations on assessment and 
usually has nearly run by the time the 
settlement has been concluded, while the 
taxpayer has two years after paying the 
deficiency in which to file claim for re- 
fund, and several years more in which 
to bring suit. 


collection 


In view of the practical effect of Staff 
Division determinations upon the Bu- 


reau, it would seem but a short step to 
authorizing Staff Division offices to enter 
into final closing agreements in all cases 
they dispose of. 
would be required, of course. 


A statutory amendment 
Until 1938, the Bureau considered it- 


from making closing 


Since, the Bureau 


For obvious reasons the Bureau has 


been cautious in its use of the new vehi- 


cle, having approved agreements as to 
less than a hundred transactions alto- 
gether (though the number of agree- 


ments involved is considerably larger; as 
many as_ several 


hundred agreements 
may be made with stockholders as to the 
taxable effect of a single reorganization). 
About one hundred and fifty rulings 
have been issued without agreements. 
Negotiations for a prospective agree- 


ment or ruling usually start with an in- 


formal conference in the Engineering and 
Valuation Division or the Practice and 
Procedure Division of the Income Tax 
Unit in Washington. Competent and 
experienced men at the Bureau usually 
conduct the conferences, and a repre- 
sentative of the Chief Counsel’s office 
frequently is asked to participate. These 
men are frank with the taxpayer as to 
the probable attitude of the Bureau—that 
is, as to whether it is likely to make an 
agreement, and, if so, what the terms 
are likely to be. If the attitude of the 
Bureau conferees is favorable, they sug- 
gest that the taxpayer file an application, 
and may assist him in drafting or revis- 
ing it. If their attitude is unfavorable 
toward any agreement or ruling which 
would meet the purposes of the taxpay- 
er’s request they suggest that no appli- 
cation be filed or permit the taxpayer to 
withdraw his application if he has already 
filed one. Rulings adverse to the taxpay- 
er’s request are not issued unless the 
taxpayer insists. 


Occasionally the conference develops 
the need for changes in the proposed 
transaction, and, if the taxpayer agrees, 
his plan is revised; if an application has 
been filed, a new one is substituted. A 
few taxpayers have returned more than 
once with revisions. The Bureau does 
not feel, however, that it is being unduly 
imposed upon for free advice. Whenever 
emphasis appears to be upon tax avoid- 
ance instead of upon concluding a legiti- 
mate business transaction, the Bureau 
refuses to proceed. 


When the formal application ultimately 
is filed with the Practice and Procedure 
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Division or Engineering and Valuation 
Division, a ruling is drafted and (if con- 
templated) a closing agreement is pre- 
pared. These go to the Commissioner’s 
office and are there referred to the Inter- 
pretative Division of the Chief Counsel’s 
office. When both offices have ap- 
proved, the Commissioner signs the rul- 
ing, which is then sent to the taxpayer, 
along with the proposed closing agree- 
ment. The agreement is executed by the 
taxpayer and returned to the Bureau, 
where it is initialed by all of the parties 
who originally considered it. (This 
seems to involve a needless reconsidera- 
tion. Comparison of the signed agree- 
ment with a carbon copy of that approved 
and sent out should suffice.) It is then 
signed by the Commissioner and goes 
back to the Interpretative Division, 
which prepares and initials a form of 
approval for the signature of the Secre- 
tary. The file then goes to one of the 
immediate assistants of the Chief Coun- 
sel, and from there to the office of the 
General Counsel of the Treasury, and the 
Secretary, Under Secretary or an Assist- 
ant Secretary for signature of the 
approval. 


There seems to be an unnecessary sep- 
aration of function in the present Bureau 
procedure. Retrospective agreements 
originate in the field and prospective 
agreements in the Bureau’s Washington 
office: even in the course of subsequent 
consideration in Washington they follow 
entirely different paths. In the Chief 
Counsel’s office itself the men who handle 
one type are unfamiliar with the other. 
So far as can be discovered the Bureau 
almost never accepts an application for 
a single agreement settling a tax question 
both retrospectively and prospectively. 
Further development in this phase of the 
subject seems clearly indicated (e.g., in 
a case where a depreciation valuation 
currently reached will figure in calcula- 
tions of future years’ taxes). 

A pertinent inquiry is whether the 
statutory provision for the Secretary’s 
approval of prospective closing agree- 
ments is necessary. Prospective rulings 
without closing agreements are not so 
approved, and yet they serve in actuality 
the same purpose as do the more formal 
agreements. 

The prospective closing agreement 
does not insure the taxpayer against 
change in the statutes (each agreement 
contains a saving clause to that effect), 
though it does hold the taxpayer harm- 
less against changes in the regulations 
and case law. But if the Bureau has, in 
its discussion with the taxpaver, indi- 
cated a view at variance with that urged 
by him, so that an acceptable agreement 
is impossible, the taxpayer can know in 
advance only that he must expect a court 
fight if he proposes to proceed with his 
plans. It is perhaps arguable that he 
should be entitled to court or Board re- 
view of an adverse prospective ruling. 
However, it has been thought in Treas- 
ury circles that needless litigation unon 
transactions never destined for fruition, 
plus the temptation to litigious tax coun- 
sel to maneuver with the Bureau and 
adjudicative bodies, would make the right 
to such review undesirable.” 





* At this point the monograph contains a 
subdivision entitled ‘‘Bankruptcy and Receiv- 
ership Cases.’’ 


with the Board of Tax Appeals have 
been running appreciably under similar 
figures for periods prior to inauguration 
of the decentralization program. 
Staff Divisions have been cutting into 
the backlog of old Washington cases to 
which they fell heir upon their establish- 
ment. 
did not dispose of current cases quite as 
rapidly as they came in (they are now 
holding their own), the record of those 
offices and Agent’s offices together for 























Comments on the Decentralization 
Program 


Monthly figures for cases docketed 
The 


Though for a time Staff Divisions 


the past year shows a considerable excess 


of protested and docketed cases disposed 
of over those accruing. 
the outlook for the success of the pro- 


On the whole, 


gram is good. 

Some criticism has, nevertheless, mani- 
fested itself in connection with some 
phases of the plan. Suggestion is offered 
with much hesitancy, however, for the 
Treasury and the Bureau are making 
continuous analysis and revisions may 
be expected as experience warrants. Ac- 
complishment of the entire program 
within the space of a single year has 
been a remarkable achievement. 


The Bureau’s strenuous objection to 
Washington conferences in special cases 
has been the subject of adverse com- 
ment. Many tax practitioners insist that 
if a case presents legal or technical as- 
pects which must be referred to Wash- 
ington for answer, the taxpayer should 
be permitted a hearing in the Washing- 
ton office making the decision. At the 
very least, it is said, the taxpayer should 
be advised when such a question is re- 
ferred to Washington and should be per- 
mitted to submit briefs and pertinent data 
in support of his position; at present the 
taxpayer is not told when a case is re- 
ferred, and hence can not be sure that 
his side of the question will be ade- 
quately presented to the deciding office. 

The Bureau, on the other hand, con- 
siders that references of cases to Wash- 
ington are purely of internal import and 
for advisory purposes; the determination 
when made still emanates from a field 
office. This attitude may not be wholly 
realistic. While it is true that the Staff 
Division is not bound to follow an advis- 
ory ruling given by the Income Tax 
Unit in response to an Agent’s request 
or made upon Washington review of an 
Agent’s determination, taxpayers’ repre- 
sentatives feel that it is likely to do so. 
Staff Headquarters denies that this is 
true unless the question is a close one. 
However, the Staff Division does follow 
a rule made or approved in the Chief 
Counsel’s office except in the rare case 
where they undertake to convince him to 
change it and succeed. Also a case may 
arise in which the Staff Division (either 
Head or Counsel) is instructed from 
Washington, either at its own request or 
otherwise, though an effort is made to 
send the Washington official to the field 
for conference before ruling against a 
taxpayer in such a case. 

The burden of Washington confer- 
ences in cases voluntarily “recentralized”’ 
by the Bureau should not be overwhelm- 
ing. The whole number of requests by 
field offices for advice has been estimated 
at between five hundred and one thous- 
and per year from Agents in Charge and 
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less than fifty per year from Staff Divis- 
ion offices (this does not include tech- 
nical and engineering questions regularly 
decided in Washington for Agents in 
Charge). 
siderably reduced if Agents in Charge 
were instructed to refer cases involving 
unanswerable legal questions 


This number would be con- 


to Staff 
Division offices at once, instead of feeling 


bound to make a determination in every 
difficult case, even if it is necessary to 
ask Washington’s advice before doing 
so. Certain technical questions, such as 


the worthlessness of a large corporation’s 
stock, or the valuation of widely owned 


oil properties, can not be repeatedly re- 
considered by the Bureau, but Washing- 
ton conferences might be granted to those 


requesting them before the original de- 
termination was made. 


The Bureau feels that a serious ad- 
ministrative problem would result from 
any such relaxation since the knowledge 
that a Washington hearing might be 
available would greatly increase pressure 
from taxpayers to have cases recentral- 
ized. Of course, Washington confer- 
ences are still granted in income, estate, 
and gift tax cases as to large overassess- 
ments in dispute, certain classes of offers 
in compromise, prospective closing agree- 
ments, retrospective closing agreements 
about particular transactions, rulings as 
to exemption, changes in accounting 
method or period, unjust enrichment 
taxes, certain bankruptcy and receiver- 
ship cases, and some cases involving the 
possibility of criminal prosecution; and 
the Commissioner has withdrawn from 
the field for Washington consideration 
a few of the very largest and most com- 
plex cases. Also, a solution to the prob- 
lem is achieved in some cases by sending 
the Washington official to the field for 
conference. 


Another type of case which does not 
readily fit into the decentralization pro- 
cedure involves both income, estate, or 
sift taxes (decentralized) on the one 
hand and miscellaneous excise taxes 
(still centralized) on the other. For 
example, whether a trust is “doing busi- 
ness” as a corporation for income tax 
purposes also raises the question whether 
it is liable for capital stock tax. Or the 
dues paid to a given organization may 
be subject to dues tax only if it is a 
social club, and the organization may be 
liable to pav income tax only if it is not 
a social club. Before decentralization it 
was hard enough to get related questions 
of that tvpe considered and settled to- 
ether, since they were handled by dif- 
ferent Units in the Bureau. Now it is 
reported by some practitioners to be al- 
most impossible. If it would be most 
convenient for all concerned to handle 
such a case in Washington, there should 
he no effort to avoid that result by the 
Bureau, as is said now to be the case. 
While the Monograph was in preparation 
a Committee was formed in the Bureau 
to facilitate handling of such matters: 
the plan is to send a Miscellaneous Tax 
Unit man to the field when such a case 
is under consideration. 

Present instructions leave a discretion 
with Staff Division offices to transfer un- 
docketed cases to other Division offices 
where expeditious handling would be fa- 
cilitated, as where partners of the same 
partnership or beneficiaries of the same 
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trust are located in different Divisions. 
Some practitioners have found that col- 
laboration among the Divisions is as yet 
not very well developed, and that some 
Divisions are reluctant to relinquish jur- 
isdiction once obtained, with the conse- 
quence that considerable negotiation may 
be required to achieve any kind of cen- 
tralized consideration. Speedier deter- 
mination might result if Division Offices 
were instructed to promptly transfer such 
a case or its trust or partnership por- 
tions to a single Division Office for final 
disposition. A taxpayer unable to pro- 
ceed to the basic office could be given an 
advisory conference in his local Division 
Office, which would forward to the basic 
office a statement of his views, together 
with any briefs or other data he might 
wish to submit. 


At the present time Inter-Division 
transfers of docketed cases by Staff Di- 
vision Offices can be made only under 
prescribed rules, which have already been 
mentioned. Whereas now a case is not 
for all purposes transferable from the 
Division of audit to a contiguous Divis- 
ion of Board hearing, as a practical mat- 
ter the attorney in the Division of audit 
frequently finds convenience to be served 
by entrusting the defense of simpler cases 
to a colleague in the Division of hearing. 
It would be helpful to taxpayers, it is 
urged, if the Division of audit were given 
the power to transfer such cases for all 
purposes. Of course under present in- 
structions if the Division of hearing is 
not contiguous to that of audit, the case 
is transferred automatically. 

Even stronger objection is voiced to 
the rule that the Divsion of audit shall 
retain jurisdiction of a case placed on 
the Washington calendar of the Board 
for hearing. Awkward situations have 
arisen where the Division of audit was as 
far away as California, but the taxpayer 
was represented by Washington counsel 
in a case to be heard in Washington (the 
evidentiary facts being largely or wholly 
undisputed) and where such counsel was 
required to travel back and forth to the 
coast several times to deal with the Bu- 
reau about possible compromise, stipu- 
lations, etc. To the Bureau’s argument 
that the taxpayer’s use of Washington 
counsel does not justify Washington con- 
sideration, the answer is made that the 
statute directs the Board to fix the hear- 
ing place for the greatest convenience of 
the taxpayer, which is also the announced 
policy of the decentralization procedure. 
If the impartial Board, after hearing both 
the contentions of the taxpayer’s Wash- 
ington counsel and the objections of the 

3ureau, decides to set the hearing in 
Washington for the greatest convenience 
of the taxpayer (and the Chairman states 
that this is not taken to mean the tax- 
payer’s counsel), it is maintained that 
the Bureau should not contribute to the 
taxpayer’s inconvenience and expense by 
refusing to transfer the case, not to the 
Washington office of the Bureau proper, 
but to the Atlantic Division of the tech- 
nical staff (with headquarters in Wash- 
ington). It is argued that such a transfer 
would be comparable to those now di- 
rected when the hearing division is non- 
contiguous with the audit Division. 

The Bureau feels, however, that the 
Board is over-inclined to accept the 
statement of the taxpayer or his counsel 
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be assigned to conference teams, and, if 
defense proved necessary, defended by 
the attorney of the team. There could 
be ten conference divisions, each in 
charge of a Head advised by Division 
Counsel, exactly as the Staff Divisions 
now operate. Conference reports (plus, 
where an attorney acted, a brief report 
by the attorney approved by the Division 
Counsel or a legal reviewer delegated by 
him) would be reviewed by the Head or 
one of his immediate assistants, who 
would in addition give personal attention 
to the most difficult cases. 

Each of the thirty-eight audit offices 
would have conferees and at least one 
conference team. In so far as there were 
not enough conference reviewers (legal 
and technical) to staff each office, circuit 
riding might be required to some extent. 
Physically the conferees would be located 
in the same office with auditors and con- 
tact between them wouid be facilitated. 

This plan ought to save. time now 
wasted in transit of cases between 
Agents’ and Staff Division offices, elim- 
inate much unnecessary duplication of 
consideration, and rearrange into more 
logical pattern a rather haphazard pro- 
cedure which now permits the taxpayer 
to go to conference either in the Agent’s 
office, or the Staff Division office, or both, 
as he may choose with a view to the 
personalities to be met with in the respec- 
tive offices, or perhaps, to the advantage 
in time to be gained from attenuated 
treatment. 

The Bureau opposes any such experi- 
ment until it has had further experience 
with the decentralization plan. It is par- 
ticularly anxious to avoid undermining 
the morale of the audit forces, which, it 
fears, might be discouraged from at- 
tempting settlements in the audit stage. 


payer, without full enough inquiry into 
the basic considerations. With cases 
readily transferable to Washington in 
the docketed stage the morale of the 
Staff Division forces and their authority 
to make decisive determinations would, 
it is said, be undermined. 

Some tax practitioners have recom- 
mended that agreements with taxpayers 
obtained in Agents’ offices should be 
given the same binding force as those 
reached in Staff Division offices, i.e., they 
should not be subject to upset on post- 
review in Washington (except for dis- 
honesty or mathematical error). The 
suggestion proceeds that there should be 
a sampling audit for advisory purposes, 
to insure consistency and fidelity of the 
field forces, and that part of the present 
Washington audit force should be re- 
leased to the field to strengthen the re- 
view there of such agreements. 

There is understandable objection to 
the Bureau’s placing final reliance upon 
agreements approved after only a single 
review in the Agents’ offices, in cases 
where no thirty-day letter has been sent, 
protest filed or conference held. Confer- 
ence consideration is a more careful 
review procedure than Washington post- 
audit; hence the existing policy of 
according finality to Staff Division de- 
terminations is no argument for relaxing 
post-audit procedure in cases which 
never reach conference. But finality 
might be accorded to agreements made 
by Agents’ conferees. 

The Commissioner has stated that sub- 
stantial errors are discovered in Agents’ 
determinations which should be correct- 
ed, and that whereas at some future time 
there might feasibly be a reduction in the 
number of such determinations given 
dispositive post-review, he is at present 
opposed to any such reduction. Also he 
doubts whether a sampling audit made 
by traveling representatives of the Wash- 
ington offce would be as efficient and in- 
expensive as the one no 


sw conducted. 

The possibility of consolidating the 
conference work of the offices of Agents 
in Charge and of Staff Divisions suggests 
itself for future consideration. Some 
such plan was tried for a time in Cleve- 
land where the Agent in Charge was 
assigned counsel and given the power 
now possessed by Staff Divisions to make 
final settlements and handle docketed 
cases. 


Miscellaneous Excise Taxes™ 


The caption refers to Internal Rev- 
enue taxes not subject to the jurisdiction 
of the Board of Tax Appeals. These 
account for over half the revenue but 
result in what is estimated to be only 
about five per cent of the litigated dis- 
putes. In large measure this is attribut- 
able to the simpler character of these 
taxes, which accrue upon the manufac- 
ture, sale or transfer of various com- 
modities and rights, and are paid by the 
use of revenue stamps or upon the basis 
of returns. 


The collection machinery involves 
some bonding, field investigation by fly- 
ing squads from the Miscellareous Tax 
Unit in Washington (which uncover the 
larger deficiencies) and Collector’s forces, 
and audit in Washington of any monthly, 
quarterly or annual returns filed. Em- 
ployment tax returns are for the most 
part audited by Collectors (an uncom- 
plicated process) though those pertain- 
ing to employees of eight or more are 
handled in the Accounts and Collection 
Unit in Washington, sometimes with the 
help of Agents in Charge. In the liquor 
tax field supervision over production has 
to a considerable extent supplanted the 
principle of self-assessment. Every phase 
in the production of distilled spirits and 
the fortification of wines is supervised 


The suggestion would be to segregate 
the basic audit work and the conference 
work. Discussions in the audit stage 
with squad chiefs and reviewers would 
be more plentifully held and more dis- 
putes concerning minor matters would 
be settled prior to sending the prelim- 
inary notice (thirty-day letter). All 
cases in the protested stage would be as- 
signed to conferees. Conference cases 
would be classified according to their 
difficulty, the simpler cases going to 
single conferees, and the more difficult 
and complex ones going to the best quali- 
fied conferees, who would normally work 
with the assistance of an office attorney 
(the two constituting a “conference 
team’). Cases originally classed as sim- 
ple would be referred to the conference 
team if unusual difficulty developed or 
an agreement with the taxpayer could 
not be reached. Docketed cases would 





11 Virtually all of the monograph’s descrip- 
tive material on this subject has been omit- 
ted in what is to follow. 
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by a storekeeper-gauger employed by 
the Alcohol Tax Unit, and beer is passed | 
through a tax meter as the brewing is 
completed.” 

With the exception of tobacco tax de- 
ficiencies, as to which the statute re- 
quires notice prior to assessment, the 
Commission may at any time make an 
assessment of excise tax against the tax- 
payer, forward the same to the Collector 
and thus cause to be served on the tax- 
payer a notice and demand for payment 
within ten days with distraint upon his 
property the consequence of nonpay- 
ment. Usually the amounts involved are 
not large but occasionally an assessment 
involves a delinquency in an amount 
which, if it had to be paid within ten 
days, would create a serious financial 
situation for the taxpayer. 


It is customary for the Bureau to 
notify the taxpayer and give him an op- 
portunity to be heard in Washington, 
if he so desires, before making an addi- 
tional assessment of capital stock, or 
employment taxes, or, of liquor taxes in 
larger amounts. 


As to miscellaneous commodities taxes, 
manufacturers’ excise and similar taxes 
and documentary taxes, the taxpayer 
normally receives notice that a deficiency 
may be impending from the deputy col- 
lector or flying squad making the basic 
field investigation. As a rule, flying 
squads leave copies of their written re- 
ports with taxpayers, though deputy col- 
lectors usually do not. If the taxpayer 
asks for a pre-assessment conferen¢e or 
opportunity to present his case by cor- 
respondence, assessment commonly is 
delayed until he has had such an oppor- 
tunity unless it is thought that delay 
would jeopardize collection. Protest to 
be effective must usually be lodged in 
Washington and conferences held there. 
Sometimes a taxpayer not heard from is 
notified of a proposed deficiency and of- 
fered a conference or the opportunity to 
protest. However, dissatisfaction has 
been expressed by some tax practitioners 
with the lack of uniformity in this pro- 
cedure. They say that one not wise in 
the ways of the Bureau may not be suf- 
ficiently warned by the field investiga- 
tion and may be unpleasantly surprised 
later by the receipt of notice and demand 
for payment. Even those to whom the 
Bureau procedure is well known com- 
plain that occasionally they have re- 
ceived no advice from the investigators 
as to the results of their investigation, 
and hence did not know in advance of 
assessment whether any deficiency was 
proposed, and if so what. 


Of course, collection may be stayed 
even after receipt of notice and demand 
by filing with the Collector a claim in 
abatement and, if required by the Collec- 
tor, a bond. However, this method of 
staving off an abrupt collection may not 
be fully satisfactory, for there is no regu- 
larized practice of dispensing with the 
bond even for a responsible taxpayer, 
and the requirement for bond when made 
is almost equivalent to requiring imme- 

% The Alcohol Tax Unit issues permits to 
manufacture and handle industrial denatured 
and tax-free alcohol and distilled spirits con- 
tainers. This process, which supplements 
regulation of liquor producers by the Fed- 
eral Alcohol Administration, has been rather 
fully described in the Monograph. 
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diate payment. It has been urged in 


some quarters that the revenue would 


not be seriously threatened by a fixed 
policy in all miscellaneous excise cases, 
where no criminal prosecution was in- 
volved and collection was not believed 
jeopardized, of giving notice of possible 
deficiency and advice as to an oppor- 
tunity to be heard before the making of 
an assessment. This could perhaps be 
done in a copy of the investigator’s re- 
port to be left with the taxpayer at the 
close of the investigation. 

Following payment of the tax a re- 
fund claim must be filed before refund 
suit can be brought. It is possible for 
the Bureau to thrice hear the taxpayer 
upon the same point, once before the 
assessment is made; once, on the claim 
in abatement; and once, in connection 
with the refund claim. However, triple 
consideration is rare because taxpayers 
usually do not ask for hearings both be- 
fore assessment and upon a claim abate- 
ment. The Bureau states that consideration 
of a refund claim is careful even though 
the same question has been passed upon 
in the earlier stages. Perhaps the tax- 
payer should be required to state in the 
claim whether any of his grounds had 
been presented previously. To the ex- 
tent that they had, it seems that they 
should be summarily dismissed in the 
interest of saving time.” 


Legislation, Regulations, and Rulings 


The Commissioner, with the approval 
of the Secretary of the Treasury, is di- 
rected by statute to prescribe and pub- 
lish all needful rules and regulations for 
the enforcement of the revenue laws. 
The word “enforcement” has been broad- 
ly construed to permit substantive or 
interpretative as well as procedural reg- 
ulations. The work of drafting reguiations 
and amendments thereto (amendments 
usually are made as Treasury Decisions) 
is centered largely in the Legislation and 
Regulations Divisions of the Chief Coun- 
sel’s office; that division collaborates 
with the interested units of the Bureau. 
That Division also assists the legislative 
counsel of the Treasury in drafting. 
studying and commenting upon proposed 
tax legislation. 

After leaving the Legislation and Reg- 
ulations Division, proposed regulations 
clear through an immediate assistant to 
the Chief Counsel and usually the Chief 
Counsel himself, the Commissioner’s of- 
fice, and usually the Commissioner him- 
self, the office of the General Counsel of 
the Treasury, and the office of the Legis- 
lative Counsel of the Treasury, whence 
they go to the Secretary or Acting Sec- 
retary for signature. 





13 At this point, the monograph contains a 
short subdivision devoted to the subject 


ties,’’ and a discussion of ‘‘Unjust Enrich- 
ment Taxes and Processing Tax Refunds.”’ 
Under the latter heading there is an allusion 
to the argument of some tax practitioners 
that all of these cases should be handled in 
the same Division of the Bureau. At the 
present time though an Agricultural Adjust- 
ment Act claim and an unjust enrichment 
return of the same taxpayer are considered 
in the Unjust Enrichment Tax Division of 
the Income Tax Unit, claims not thus asso- 
ciated with returns are handled 
Processing Tax Division of the Miscellaneous 





Tax Unit. 


‘Compromise of Miscellaneous Tax Penal- | 


in the} 
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Alcohol Tax Regulations, although 
following the latter part of the path just 


‘described, are not passed upon by the 


Legislative and Regulations Division. 
Instead, drafting is accomplished by the 
so-called Alcohol Tax Division of the 
Chief Counsel’s office (the legal division 
assigned to the Alcohol Tax Unit) work- 
ing in collaboration with the Unit’s tech- 
nical men. 

It is customary in the Alcohol Tax 
Division to submit proposed regulations 
and important amendments to the indus- 
try in advance of promulgation. This 
procedure has been found helpful both 
in drafting and in satisfying taxpayers 
of the fairness of the regulations. Groups 
affected by miscellaneous excise taxes 
often get wind of their drafting and 
confer in the Miscellaneous Tax Unit 
about them; that Unit has found such 
conferences beneficial. On the other 
hand, though the Legislation and Regu- 
lations Division grants conferences when 
requested, it does not have any regular 
procedure for obtaining public comment 
upon proposed regulations and does not 
feel that such conferences as are granted 
prove helpful. 


Though the Bureau is for the most 
part treading well-known paths, never- 
theless it may be doubted that complete 
isolation from the views of affected par- 
ties is necessary or wholesome in the 
preparation of tax regulations. Some- 
times regulations relate to new subject 
matters where prior Bureau experience 
furnishes few guideposts. Other regula- 
tions, even in the income tax field, affect 
specialized groups or particular indus- 
tries which might be consulted in the 
manner that the Alcohol Tax Unit con- 
sults the liquor industry. If time per- 
mitted, in advance of drafting regulations 
an invitation for suggestions could be 
published in the Internal Revenue Bulle- 
tin. Proposed regulations might even 
be published textually in the bulletin 
with a request for prompt written com- 
ment and a caveat that they were sub- 
ject to a later revision or even possible 
rejection. Even if publication of tenta- 
tive drafts was deemed impossible or 
unwise, it might still be feasible to sub- 
mit them to representative bodies or 
groups, such as the Tax Section of the 
American Bar Association. 


The Bureau is opposed to a regular- 
ized consultative technique on the grounds 
that time scarcely permits (miscellaneous 
tax regulations are needed when the stat- 
ute goes into effect, or shortly thereafter, 
and even the several months generally 
available to prepare income tax regula- 
tions have proved inadequate) and that 
the contribution would not compensate 
for the trouble involved. It opposes pub- 
lication of tentative regulations because 
of possible reliance by taxpayers thereon 
and other embarrassments which might 
result despite caveats. 


A considerable body of office law has 
been built up through “office rulings” of 
various kinds which, though called into 
being by specific cases and not approved 
by the Secretary, are generally applied 
and followed by Bureau officials with 
almost the same fidelity as officially ap- 
proved regulations. Only part of these 
are made generally known to taxpayers 
by publication; the others, though con- 





fidential, are in practice none the less 
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binding statements to the contrary on 
the title page of the Internal Revenue 
Bulletin. 

Rulings originate in various Units of 
the Bureau, or in the Chief Counsel’s 
office. Their occasion may be answer- 
ing of a question of a taxpayer or field 
officer, or a question raised by examina- 
tion of rulings made or action taken in 
the field. Those originating in the va- 
rious units may or may not be sent to 
the Chief Counsel’s office for approval, 
depending upon importance. In addition 
to Chief Counsel’s opinions (called “G. C. 
M.’s”) and rulings of various Units ap- 
proved in the Chief Counsel’s office 
(such as “J. T.’s” which are rulings of 
the Income Tax Unit) the Chief Coun- 
sel’s office prepares a so-called “Action 
on Decision” for every adverse Board or 
court decision, indicating whether it is 
to be regarded by Bureau officials as 
authoritative. The Bureau’s policy of oc- 
casionally refusing to follow a Board 
or Court decision which it does not wish 
to have reviewed has given rise to criti- 
cism and the suggestion that an im- 
provement in the Bureau’s management 
of such matters would expedite authori- 
tative judicial consideration and deter- 
mination of many tax questions. 

Publication of rulings is accomplished 
through the Internal Revenue Bulletin 
which appears monthly, with semi-an- 
nual accumulations, and is open for pub- 
lic subscription. It is edited by the 
Legislative and Regulations Division; 
thus every published ruling has approval 
of the Chief Counsel’s office. 

Unpublished rulings are distributed to 
the field forces in a number of ways. 
The Income Tax Unit sends to Collec- 
tors, Revenue Agents, and Staff Divi- 
sions in mimeograph form (accompanied 
by a digest card index) selected income 
tax rulings which have not been ap- 
proved in the Chief Counsel’s office or 
which have been issued or approved 
there but not published. The Accounts 
and Collections Unit sends to Collectors 
selected and unpublished employment 
tax rulings which have received the Chief 
Counsel’s approval, and occasional ex- 
positions of the law (based upon deci- 
sions, regulations, or rulings) in 
mimeograph form. The Technical Staff 
and the Chief Counsel’s Appeals Divi- 
sion sometimes circulate legal instruc- 
tions among the Technical Staff Division 
Heads and Counsel respectively. The In- 
terpretative Division supplies field coun- 
sel with a letter called the Daily Digest 
containing briefs of unpublished rulings 
made and approved in that Division. 
Mimeographed copies of Board and 
court decisions pertaining to income, es- 
tate, and gift tax cases and the “Ac- 
tions” thereon are supplied to Revenue 
Agents’ and Staff Division offices. 

Each of the Units, as well as the Chief 
Counsel’s office, maintains a division de- 
voted to making, digesting and indexing 
rulings. 





























































































































































































































































































































































































































































































































The fear most commonly expressed 
outside the Treasury is that field offices 
eventually will become so hamstrung 
with detailed instructions and apprehen- 
sive of criticism resulting from over- 
meticulous post-review, that they will 
fail to exercise their discretion properly. 
Since decentralization, Washington con- 
ferences, with a few exceptions, are not 
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granted income, estate, and gift tax- 


payers as they used to be when rulings 


affecting their cases were being con- 
It is said that 
the result may be an overconservative 


sidered in Washington. 


Zureau attitude, since successive rulings, 
each of which tends to spring from its 


predecessor, will not have the restrain- 


ing influence of direct public opposition. 
On the other hand, careful central super- 
vision tends to avoid inconsistencies 
among the various field offices. 
problem is to strike a happy balance—a 
problem which is receiving constant con- 
sideration in the Bureau. 


It may be suggested that the system 
of office rulings could be simplified and 
their number reduced. Published rulings 
alone have reached twenty bound vol- 


umes. There appears to be considerable 


duplication of effort and material in fil- 
ing, digesting, and indexing unpublished 
rulings and supplying them to field of- 
fices. If rulings are important enough 
to serve as precedents, it seems that they 
should receive approval in the Chief 
Counsel’s office and be published for the 
benefit of taxpayers. It may be urged 
that other official legal advices should be 
filed only with the particular cases in 
which rendered; and should be given no 
chance of becoming precedents. How- 
ever, the Bureau feels that the valuable 
results of its labors on many cases not 
worthy of publication as rulings should 
be retained for future reference, and that 
some questions ruled on are not essen- 
tially legal in nature and hence do not 
merit attention of the Chief Counsel’s 
office. 


It might be suggested furthermore, 
that all rulings need not be, as they now 
are, treated as ironclad in their applica- 
tion to all substantially identical cases. 
If in the absence of definitive court deci- 
sion a point ruled on in the Government’s 
favor were doubtful, that fact might be 
recognized in the ruling itself and, pend- 
ing such decision, percentage compro- 
mises might be authorized in similar 
cases involving small amounts. To adopt 
an uncompromising attitude in small 
cases does not always lead to consis- 
tency of treatment. For many taxpayers 
yield because litigation is expensive; and 
judicial reversal of Bureau policy in a 
suit brought by one taxpayer may occur 
after the statute of limitations has run 
against the filing of refund claims by 
those who yielded. 


Board of Tax Appeals™ 


The independent Board of Tax Ap- 
peals, with its continuity of personnel 
to insure the “expertness” that comes 
from specialization, and its mandate to 
sit locally throughout the United States, 
was established in 1924 to give impartial 
pre-assessment consideration to defi- 
ciency disputes between income, estate 
and gift taxpayers and the Bureau—dis- 
putes which theretofore had been adjudi- 
cated by the Bureau’s own Committee 
on Appeals and Review. Though six of 
the sixteen original members of the 
Board were appointed directly from the 
ranks of the Treasury or Bureau, and 





1%4The Monograph explains that procedure 
in the Processing Tax Board of Review is 
not discussed in detail because of its simi- 


larity to that of the Board of Tax Appeals. 


The 
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five more had had government tax train- 
ing, nevertheless the original Board was 
considered to be without bias.” 

Though the original House report pro- 
posed life tenure for Board members, 
their terms were fixed at twelve years 
by a compromise between the Senate and 
House. That their terms expire whether 
or not successors have been appointed 
and qualified has occasionally proved em- 
barrassing when new appointments or 
reappointments were not promptly made. 

Though the law provides for staggered 
terms of Board members, the terms do 
not expire on evenly distributed dates, 
The expiration dates are six, eight, ten, 
and twelve years, and multiples thereof, 
after the basic year 1926. However, most 
of the ten replacements in the years 
1932 through 1938, resulted from volun- 
tary resignation. This heavy turnover 
necessarily impeded the Board’s work 
for a time, particularly because many of 
the new members were without special 
tax training. 

Suggestions for amendments to the 
Board’s rules clear through its Rules 
Committee of four. The Committee re- 
fers them to the Board at one of the 
several meetings during the year when 
substantially its entire membership is 
present. 

In 1937 the Board thoroughly reviewed 
and considerably revised its rules. This 
process which required almost two weeks 
of the Board’s time would probably not 
be feasible at frequent intervals.”® 

Attorneys and certified public account- 
ants presenting certificates of good 
standing are admitted to practice before 
the Board without further check than 
a consultation of the records of the Com- 
mittee on Enrollment and Disbarment 
of the Treasury. The Board does not 
without hearing deny admission to, sus- 
pend or disbar any one apparently quali- 
fied. Its rule providing for sixty-day 
suspension by a Division without hear- 
ing is not used, notwithstanding that the 
Board has no express power to punish 
a practitioner for contempt except by 
suspension or disbarment. 


Influenced by provisions for practice 
before the Treasury, the Board’s original 
rules permitted admission to certified 
public accountants. This has since caused 
difficulty because the Board in essentially 
judicial manner adjudicates cases upon 
framed issues in formal pleadings after 
hearings at which the laws of evidence 
applicable to equity proceedings in the 
District of Columbia Courts govern. A 
record must be made which will serve 
on review by a Circuit Court of Ap- 
peals, and, of course, an attorney is re- 
quired for such an appeal. 


An attorney not admitted for general 
purposes ordinarily is granted special ad- 

1% Processing Tax Board members are by 
law Treasury employees. Five of the pres- 
ent eight members had a substantial Treas- 
ury or Bureau tenure before being designated 
to the Board by the Secretary. To April, 
1940, the Board’s record was meager, it 
having heard but thirty-three cases on the 
merits and decided but one (for the Govern- 
ment). 

% The rules of the Processing Tax Board 
and the procedure for making them have 
been patterned after those of the Board of 
Tax Appeals, except, of course, that the for- 
mer’s rules are not effective until approved 
by the Secretary of the Treasury. 
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mission to conduct a single case but is 
required to give assurance that an appli- 
cation for general admission will be sub- 
mitted promptly. Partnerships may be 
represented by a partner, corporations by 
a duly authorized officer, and a taxpayer 
may appear in his own behalf. Occa- 
sionally considerable indulgence is required 
of both the member and Government 
counsel eliciting the facts from a tax- 
payer SO appearing. 

The Board’s jurisdiction is invoked by 
filing a verified petition pointing to errors 
in the Commissioner’s formal deficiency 
notice and stating the facts relied upon 
except that it need state no facts as to 
issues which by law the Commissioner 
bears the burden of proving (e. g., fraud 
or transferee liability). The Commis- 
sioner has sixty days to answer and 
forty-five days to move to the petition. 
Though the rules require a specific ad- 
mission or denial of each material allega- 
tion in the petition, complaint is heard 
that Bureau answers often have amounted 
to a general traverse. A recent Bureau 
effort to improve answers has been help- 
ful. Furthermore, the Bureau’s willing- 
ness to stipulate to known facts partially 
compensates for its failure to admit them 
in its answer. The sentiment is never- 
theless prevalent that a liberal stipulat- 
ing policy is not a complete substitute 
for accurate pleading. 

Under Board rule the Commissioner 
bears the burden of proving new issues 
and additional deficiencies first asserted 
in his answer or amendments thereto. 
If this were not so, he could, if inclined, 
render very difficult the taxpayer’s pres- 
entation of case. The taxpayer is re- 
quired to reply to such an answer within 
forty-five days, though verification is un- 
necessary in absence of special order. 
Failure to make timely reply is not fatal 
since unanswered allegations are not 
deemed admitted except after order to 
show cause, which in effect furnishes 
further opportunity to plead if there was 
excuse for the original omission. 

The Board is liberal about amend- 
ments to pleadings, which are permitted 
even after proof to achieve conforma- 
tion. 


soard Rule 18 states that upon mo- 
tion of either party or its own motion 
the Board may order a further and bet- 
ter statement of a claim or defense. This 
rule affords substantially the right to 
obtain a bill of particulars except in one 
important respect. In a sense the first 
pleading in a Board proceeding is not 
the taxpayer’s petition but the Commis- 
sioner’s deficiency notice. Although 
there has been recent improvement in 
deficiency notices the complaint is still 
heard that they are sometimes so vague 
or general as to leave in doubt just what 
the Commissioner’s determination is or 
what elements of it he wishes the tax- 
payer to prove. The Board by rule 
might provide for a taxpayer’s motion 
to compel the Commissioner to state 
with particularity his determination and 
the various elements thereof. If the 
Commissioner refused to comply, the 
Board, after hearing, would either find 
in his favor or else order him to par- 
ticularize his statement, with the alterna- 
tive of assuming the burden of procedure 
and proof. It is believed that the proce- 
dure would not often be used but would 
































































































































stimulate greater precision in the draft- 
ing of deficiency notices. On the other 
hand, the proposed procedure might serve 
as an instrument for delay by recalci- 
trant taxpayers. 
ciency notices is said to have resulted 
from 
prior to mailing. It might be helpful if 
all were so examined; presently only 
those originating in the Staff Division 
offices are. 


issues before the Board is embraced in 
one phase of the so-called 
Plan,” “ proposing findings of fact by the 
Commissioner upon the matters in the 
taxpayer’s protest, the protest and find- 
ings to limit the issues tried by the 
Board. Such a formalized administrative 
procedure, while sharpening the issues 
before the Board, might postpone rather 
than expedite ultimate disposition of 
cases. 


dismissed for cause 
either party or of the Board. Under this 
Rule the Commissioner moves to dis- 
miss for failure to prosecute but not be- 
cause the petition is insufficient on its 
face. Petitions often state uncontroverted 
facts which raise pure law issues; if 
Bureau attorneys could devote sufficient 
time to cases freshly docketed, they 
might be able to isolate and in effect 
demur to such petitions. 


held in Washington. 
tions probably can be submitted upon 
briefs and affidavits without appreciable 
loss of advantage, practitioners often feel 
it necessary to come to Washington for 
a motion hearing—something of a burden. 
So long as the Board continues to oper- 
ate from Washington there appears to 
be no feasible alternative. A plan for per- 
manent decentralization 
into local divisions has been suggested 
and criticized.™ 
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Improvement in defi- 


their examination by attorneys 


Another proposal for clarification of 


“Traynor 


Under Rule 21 a proceeding may be 
upon motion of 


Oral hearings on motions normally are 
Though most mo- 


of the Board 


The rules list forty-eight cities where 


hearings are normally calendared. In some 
of these, hearings occur not oftener than 
once a year; on the other hand New 


York hearings are held every other week. 


The taxpayer files with his petition a 


designation of the hearing place he de- 
sires. The Commission attempts to localize 
the hearing at or near where the return 
was filed and is apt to oppose a request 
for hearing in a different area. If the 
parties thus disagree about a hearing 
place, the matter is set for preliminary 
hearing in Washington, as on a motion. 


The Board places the case upon either 
the Washington calendar, or the circuit 
calendar for some other city.“ There- 


17 References to the original Traynor article 
and other articles both complimentary and 
critical of it are contained in the monograph. 
Most phases of the ‘‘Traynor Plan,’’ e. g., 
the proposals to enlarge the jurisdiction of 
the Board, reduce that of the courts, and 
revise procedure for appeal from Board de- 
cisions, were deemed beyond the scope of the 
monograph and not discussed in it. 

tia See articles referred to in footnote 17, 
supra. 

1% By law the Board of Tax Appeals is 
directed to locate its hearings for taxpayers’ 
convenience, so far as practicable, while the 
Processing Tax Board is required to hold 
hearings in the taxpayer’s collection district 
or Washington, at the taxpayer’s choice, or 
any other place agreed on by the parties. 





after a motion to change the place of 
hearing will be entertained at any time 
prior to notice of the date of hearing. 


a given city, the Board prepares a hear- 
ing calendar setting cases as nearly as 
possible in the order of their docketing. 
The Chief Counsel’s office of the Bureau 
customarily anticipates such a calendar 
by submitting to the Board a list of the 
cases at issue with a notation of the 
estimated time for trial of each and a 
recommendation as to any postponements 
thought desirable. 
dicates agreement with the taxpayer as 
to postponement of a case which has not 
been overlong on the calendar, the parties’ 
wishes are honored. 
agreement, or reason beyond unexplained 
lack of preparedness, the chairman is not 
inclined to grant postponements. 
quests for continuances at the call of 
a calendar are not granted upon unani- 
mous request alone; good cause must 
be shown.” 


disposition of old cases, the Board has 
held pre-hearing conferences.” 
have been found to clarify the issues and 
functionalize the approach of the parties 
to the case. 
conference procedure would speed settle- 
ment of cases in the docketed stage and 
tend to clear the Board’s calendar. How- 
ever, such conferences would be useless 
if the Bureau participants lacked author- 
ity to act conclusively. 


larly from the Bureau, that the Board 
does not always give adequate notice of 
hearing. 
for hearing rooms is the major cause of 
any such tardiness. 
for hearing rooms are subject to the 
lender’s needs. 
room regularly available. 
in arrangements surely is possible, though 
the problem resists solution 
where hearings are seldom held. 


usually is not extensive. 
attributable to some peculiar virtue of 
the Board’s procedure but results from 
widespread use of stipulations (at least 
part of the facts are stipulated in perhaps 
half the cases heard) and because under 
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As it is able to reach cases at issue in 


If the statement in- 


In the absence of 


Re- 


Occasionally, in an effort to expedite 


These 


Perhaps a regular pre-trial 


Complaint has been heard, particu- 


Uncertainty of arrangements 
Most arrangements 


Only in Chicago is a 
Improvement 


in cities 


Evidence offered at Board hearings 
This is not 


the tax statutes disputes tend to narrow 
to questions of law or conclusions of 
ultimate fact. Of course, lengthy hear- 
ings are not unknown; one recently took 
a year. Perhaps the statute should au- 
thorize the Board to take testimony 
through a commissioner, in the unusually 
protracted proceedings which occasion- 
ally arise. 


Unless the member dictates otherwise, 


each party may file a brief within forty- 
five days after the conclusion of the hear- 





1” The average elapse of time between peti- 
tion and hearing is a year in larger cities, 
though somewhat less in smaller cities where 
calendars are infrequent and dispose of all 
cases at issue. In the Processing Tax Board 
the lag is about four months plus a month 
or two for each intervening motion. Since 
the Board of Tax Appeals handles far more 
work than the Processing Tax Board there 
is no basis for efficiency comparison in these 
figures. 

22The Processing Tax Board in more diffi- 
cult cases regularly invites the parties to 
pre-trial conferences, which have been found 
beneficial. 
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ing and may reply within fifteen days 
more. Usually these periods must be 
extended, and all briefs are not in until 
about three months after the hearing. 
Ten days of this normally is consumed 
in preparing the transcript, where testi- 
mony has been taken. Most of the delay 
is the Government’s and results partly 
from the burden of work carried by the 
Chief Counsel’s staff and partly from 
successive considerations of each brief 
by the attorney who tried the case, the 
staff Division Counsel, and the Appeals 
Division in the Chief Counsel’s office in 
Washington. 

When a member has completed a cal- 
endar of hearings he returns to Wash- 
ington. Usually because of the lag in 
filing briefs he postpones consideration 
of the cases he has just heard ard dis- 
poses of cases heard on a previous circuit 
trip. His “report” consists of a formal 
opinion for publication, or a memorandum 
opinion, depending upon the importance 
and novelty of the case, and, perhaps, 
separate fact findings. The report is re- 
viewed almost immediately by the Chair- 
man who, if it presents a novel or 
important question, may refer it to the 
whole Board. If he does, copies of the 
report are sent to the members by the end 
of that week or the beginning of the 


State Tax Calendar 

(Continued from page 512) 
WYOMING 

Sept. 10 

Carriers’ gasoline tax reports due. 





Sept. 15—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 





Sept. 20 
Motor carriers’ taxes and reports due. 


Federal Tax Calendar 
Sept. 15— 


Corporation income tax and excess profits 












| Sept. 15 Continued 
Individual income tax return due by gen- 


tax return due for fiscal year ended June | 


30. Form 1120. 


Entire income-excess profits tax or first 
quarterly installment due on returns for 
fiscal year ended June 30. Forms 1040, 
1041, 1120, 1120H, 1120L. 


Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended March 31, with interest at 
6% from June 15 on first installment. 
Form 1040 or 1120. 


Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended March 31. Forms 
1040, 1120NB. 


Fiduciary income tax return due for fiscal 
year ended June 30. Form 1041. 


Foreign partnership return of income due 
by general extension for fiscal year ended 
March 31. Form 1065. 
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next and the case usually is taken up 
for consideration on the Board’s meeting 
on the next Friday. If a majority of a 
quorum of the Board disagrees with the 
decision, it is revised by the same or 
another member and reconsidered at a 
subsequent meeting. 


Though in a rare case a number of the 
reviewing members may read the record, 
usually the evidentiary fact findings of 
the hearing member are accepted. Oc- 
casionally a conclusion of fact (e. g., as 
to fraud) is reversed, but most often it 
is a conclusion of law that is questioned. 


Of course, the briefs submitted after 
hearing are available to and usually are 
considered by reviewing members. Other- 
wise, however, the contestants have no 
opportunity of addressing argument di- 
rectly to the whole Board or objecting 
to the opinion or findings under review 
by it. Though by law the Chairman 
may accord opportunity to be heard be- 
fore the whole Board, this is never done. 
Notwithstanding, members of the legal 
profession rarely complain of the Board’s 
review procedure. On the contrary, they 
usually defend it as making for full and 
fair consideration. 

Even in cases not reviewed by the 
3oard, decisions are infrequently made 
known to the parties under six months 
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eral extension for fiscal 
March 31, 


abroad. Form 1040. 


year ended 


Individual income tax return due for fiscal 
year ended June 30. Form 1040. 


Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended June 30, 1939. Forms’ 1040B, 
1040NB, 1040NB-a, 1120NB. 


Life insurance company income tax returns 
due for fiscal year ended June 30. Form 
1120L. 


Monthly information return of stockhold- | 


ers and directors of foreign personal 


holding companies due for August. Form 
957. 


Nonresident alien individual income tax 
return due for fiscal year ended March 
31. Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended March 31. Form 
1040NB. 


Nonresident foreign corporation income tax 
return due for fiscal year ended March 
31. Form 1120NB. 


Partnership return of income due for fiscal 
year ended June 30. Form 1065. 


Personal holding company returns due for 
fiscal year ended June 30. Form 1120H. 


Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended March 31 by general extension. 
Form 1120. 








in case of American citizens | 


August, 1940 


after the hearing, and of course Board 
review requires several weeks’ additional. 
Furthermore, unless the Board’s deci- 
sion affirms the Commissioner’s deter- 
mination, or finds neither a deficiency 
nor an overpayment, there must be a 
recomputation under Rule 50. It is com- 
mon for the Commissioner to take the 
initiative in filing a proposed recompu- 
tation, which he rarely does under thirty 
days after the decision. The clerk sends 
the Commissioner’s proposal to the tax- 
payer with a form of acquiescence and a 
notice that disagreement must be indi- 
cated prior to a given hearing date. If 
a recomputation hearing is required, it 
is held in Washington where the Govern- 
ment is represented by a Washington 
attorney rather than the attorney who 
tried the case in the field.” 





21 Hearing procedure in the Processing Tax 
Board is in contrast with that of the Board 
of Tax Appeals. Hearings are held by pre- 
siding officers who customarily recommend 
findings to the whole Board, (though in a 
few cases the recommendations have been to 
and the decisions have been made by one- 
member divisions.) Such recommendations 
are also submitted to the parties who there- 
after are permitted to file with the Board 
briefs commenting upon the recommenda- 
tions, and to have oral argument before the 
Board. 





Sept. 15 Continued—— 
Second quarterly income-excess profits tax 
payment due for fiscal year ended March 
31. Forms 1040, 1041, 1120, 1120H, 1120L. 


| Second quarterly income tax payment due 
on returns of nonresidents for year 
ended December 31, 1939. Forms 1040B, 
1120NB. 


Stockbrokers’ monthly return of stamp ac- 
count due for August. Form 838. 


Third quarterly income-excess profits tax 
payment due for year ended December 
31, 1939. Forms 1040, 1041, 1120, 1120H, 
1120L. 


Sept. 20—— 


Monthly information return of ownership 
certificates and income tax to be paid at 


source on bonds due for August. Form 
1012. 
Sept. 30— 

Admissions, dues and safety deposit box 


rentals tax due for August. Form 729. 


Excise tax on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for August. 
Form 727. 


Excise tax on lubricating oils, fancy 
wooden matches, and gasoline due for 
August. Form 726. 


Excise taxes on sales due for August. 
Form 728. 
Processing tax on oils due for August. 


Form 932. 


Sugar (manufactured) tax due for August. 
| Form 1 (Sugar). 
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INTERPRETATIONS 


BOARD 


Appellate and Lower Courts 


Admissions and Dues Taxes—Country Club—Swimming, 
Skating and Dancing Charges.—Charges made against mem- 
bers for the use of swimming pool and skating rink by such 
members and their guests, and for attendance at dances are 
held not to be amounts paid for admission to a place nor 
for admission to a public performance for profit within the 
intendment of Sec. 500 (a) (1) and (a) (5) of the 1926 Act, 
as amended. Nor does the surrender or cancellation of mem- 
berships by reason of the resignation or expulsion of said 
members for failure to pay dues and assessments constitute 
such payments as are subject to tax under Sec. 501 (a) (1) 
of the 1926 Act, as amended.—U. S. District Court, Northern 
Dist. of Illinois, Eastern Division, in Exmoor Country Club 
v. United States. No. 642. 


Automobile Accessory Tax—Claim for Refund.—On the 
facts, it is held that the plaintiff was a manufacturer of an 
automobile accessory, rather than a repairer. Claimed re- 
fund of tax paid is denied in the absence of pertinent records 
of the petitioner, which were destroyed in 1938 after the claim 
for refund was filed.—U. S. District Court, Northern Dist. of 


Texas, Dallas Division, in Moore Bros., Inc. v. United States. 
No. 230. 


Capital Stock Tax—Doing Business.—In connection with 
the financing of an insurance company between 1906 and 1932, 
petitioner acquired stock control thereof. For its services, 
petitioner was to receive a certain percentage of premiums 
for an estimated period of 30 years thereafter. From 1932 
to 1936, petitioner maintained a market for the stock of the 
insurance company, increased its own holdings therein, and 
relieved the insurance company of some of its burdens under 
the 1906 contract. It is held that, by its conduct, the peti- 
tioner was carrying on or doing business so as to be subject 
to the capital stock tax for the fiscal years ended June 30, 
1933 to 1936. 

Affirming District Court decision reported at 39-1 ustc 
{ 9275, 27 Fed. Supp. 494.—U. S. Circuit Court of Appeals, 
First Circuit, in American Investment Securities Co. v. United 
States. No. 3476. 

- = 


On the evidence it is held that the plaintiff, the owner of 
timber properties and organized to do a lumbering business, 
was doing business during the taxable years 1933, 1934, and 
1935 so as to be subject to capital stock tax, by reason of its 
investments in additional timber land in Oregon and in bonds, 
although it had ceased lumbering operations in Louisiana, 
having cut practically all of the timber on its Louisiana land. 
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DEPARTMENTAL 


Reversing District Court decision, 39-2 ustc 9645 and 
9670.—U. S. Circuit Court of Appeals, Seventh Circuit, in 
Lyon Lumber Co. v. Carter H. Harrison, Collector of Internal 
Revenue, First Collection Dist. of Illinois. No. 7178. 


Capital Stock Tax—Doing Business—Reorganization under 
Bankruptcy Act.—Where, pursuant to a reorganization under 
the Bankruptcy Act, the property during the year ended June 30, 
1936, was held and operated by a trustee appointed in the bank- 
ruptcy proceedings and the acts done by the new corporation 
prior to July 1, 1936, were essentially for the purpose of per- 
fecting its organization, the corporation was not engaged in 
carrying on business within the meaning of Sec. 105(a), 1935 
Act, as amended by Sec. 401, 1936 Act, so as to be liable for 
the capital stock tax for the year ended June 30, 1936. 

Affirming District Court decision, 39-2 ustc { 9704, 28 Fed. 
Supp. 448.—U. S. Circuit Court of Appeals, Tenth Circuit, in 
Ralph Nicholas v. Colorado Fuel and Iron Corp. No. 2034. 


Distilled Spirits—Floor Stocks Tax.—The floor stocks tax 
imposed by Sec. 10 (a) of the Liquor Taxing Act of 1934 
applied to alcohol and brandy to which taxpayer, before the 
effective date of that Act, had added one-fourth ounce of 
powdered cinnamon for each gallon of alcohol or brandy. 
The spirits were used by taxpayer in the manufacture of 
mincemeat and plum pudding. Addition of the cinnamon did 
not change the character of the alcohol or brandy as distilled 
spirits —U. S. District Court, Eastern Dist. of Pennsylvania, 
in Atmore & Sons, Inc. v. Walter J. Rothensies, Collector of 
Internal Revenue. No. 183. 


Distilled Spirits Tax—Refund on Account of Spillage.— 
The distillation of spirits having been completed, recovery 
of tax paid thereon can not be had because of spillage occa- 
sioned solely through plaintiff’s negligence in transferring the 
spirits from tanks in its “still house” to tanks in the cistern room. 

Affirming District Court decision.—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Joseph E. Seagram & Sons, Inc. v. 
Will H. Smith, Collector of Internal Revenue, Dist. of Indiana. 
No. 7187. 


Board of Tax Appeals 


Business Expense—Property Used as Family Summer 
Camp.—Certain expenditures incurred in 1934 and 1935 in 
connection with the ownership of a summer lake resort prop- 
erty were held to be ordinary and necessary expenses of 
maintaining the property, which the petitioner testified was 
bought in the hope of resale at a profit, but which, because 
of inability to dispose of it, was used as a place of residence 
by the petitioner’s family for some portion of each summer. 
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The expenses allowed consisted of the cost of a watchman, a 
telephone, insurance, and ordinary maintenance and repairs 
which “were not incident to the occupancy of the property 
and were no greater than they would have been had the 
property remained unoccupied.”—James L. Dowsey v. Com- 
missioner, Decision 11,217-G [CCH]; Docket 97392. Memo- 


randum opinion. 


Corporate Distributions—Partial Liquidation.—Although the 
1936 recapitalization plan of the Bulova Company (whereby 
stockholders surrendered the preferred stock for cancellation, 
and received for each such share one share of common stock 
and $40 in cash, including $17.50 in payment of accrued and 
unpaid dividends) constituted a “reorganization” by means 
of a recapitalization within Sec. 112(g¢)(1)(D), 1936 Act. It 
was also a partial liquidation under Sec. 115(c), 1936 Act. 
Accordingly, the gain realized by the petitioner in 1936 on 
the exchange of preferred stock for common'stock and cash 
is taxable for 1936 as ordinary income. Following Terhune, 
40 BTA 749, CCH Dec. 10,838.—Marie Hammans v. Commis- 
sioner, Decision 11,217-H [CCH]; Docket 96504. Memoran- 


dum opinion. 


Income—When Reported.—Amounts included by a pro- 
ducer of whiskey in the sale price as reimbursement of 
production tax paid by it, which amounts were not collect- 
ible until withdrawal of the whiskey from the warehouse, 
were accruable in the year of sale, despite the fact that the 
whiskey had not yet been withdrawn and the holders of the 
warehouse receipts were unknown to the producer. 

Storage charges at a fixed and definite rate applicable during 
the period while whiskey sold is held by the producer under 
warehouse receipts, were properly included within the pro- 
ducer’s gross income on an accrual basis, notwithstanding 
that the holders of the warehouse receipts were unknown to the 
producer.—The K. Taylor Distilling Co., Inc. v. Commissioner, 
Decision 11,200 [CCH]; Docket 92261. 42 BTA —, No. 3. 


Bureau of Internal Revenue 


Accrual of Property Taxes—North Carolina.—Property 
taxes in North Carolina, beginning with taxes assessed as 
of January 1, 1940, should be accrued as of January 1 by 
taxpayers whose books are kept on the accrual basis. Taxes 
assessed as of April 1, 1939 (under the old law), should be 
accrued as of April 1, 1939, in accordance with G. C. M. 18929 
(C. B. 1937-2, 91).—J. T. 3388, 1940-27-10306 (p. 17). 


Business Expenses—Deductibility.—Traveling expenses in- 
curred by teachers on sabbatical leave, who receive com- 
pensation while engaged in the required traveling and who 
must report relative to their travel, are deductible for federal 
income tax purposes.—I/. T. 3380, 1940-23-10278 (p. 4). 


Citizen’s Absence from U. S.—Whether Bona Fide Non- 
resident.—A citizen of the United States must be absent from 
the United States for more than six calendar months to come 
within the exemption provided by section 116(a) of the Reve- 
nue Act of 1936. Fractional parts of months from several 
trips may not be added to make whole calendar months, since 
whole calendar months must consist of consecutive days of 
absence from the United States in any one trip. 

G. C. M. 12167 (C. B. XII-2, 126 (1933)) modified.—G. C. M. 
22065, 1940-24-10289 (p. 7). 


Compensation for Personal Services—Gross Income.— 
Where the Philadelphia income tax on salaries, wages, com- 
missions, and other compensation earned after January l, 
1940, is paid by the employer without deduction therefor from 
the employee’s compensation, the amount thereof constitutes 
additional compensation and, as such, is includible in the 
gross income of the employee for federal income tax pur- 
poses and may be deducted by the employer as a business 
expense. The amount of tax thus assumed and paid by the 
employer for the employee is deductible by the employee as 
a tax under section 23(c) of the Internal Revenue Code.— 
I, T. 3382, 1940-24-10286 (p. 2). 
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Estates—Net Income.—Distributions of income, including 
gains on the sale of capital assets, to beneficiaries of the 
estate of A by the executor of the estate during the period 
of administration of the estate, the will making no provision 
for distributions of income during the period of administra- 
tion, the state law not providing for such distribution, and 
the income being sufficient to cover the distributions in ques- 
tion, are deductible by the estate for federal income tax pur- 
poses as income “properly paid” under the provisions of 
section 162(c) of the Revenue Act of 1938. Such income is 
taxable to the beneficiaries. Distributions of income by the 
executor during the period of administration of the estate to 
testamentary trustees are not deductible by the estate for 
federal income tax purposes as income “properly paid” to 
any legatee, heir, or beneficiary under the provisions of sec- 
tion 162(c) of the Revenue Act of 1938. Such income is 
taxable to the estate-—G. C. M. 22034, 1940-25-10297 (p. 3). 


Vinson Act—Deficiency in Profit—Whether Allowable 
Credit—A deficiency in profit sustained in the performance 
of a contract for aircraft instruments awarded by the Navy 
Department under the Vinson Act, as amended, is not allow- 
able as a credit in computing the excess profit realized in the 
performance of a contract for aircraft instruments awarded 
by the War Department under the Act of April 3, 1939— 
I. T. 3377, 1940-22-10273 (p. 9). 


The Revenue Act of 1940 


(Continued from page 470) 
were effective June 26, 1940. The defense tax in- 
crease in the capital stock tax is effective starting with 
the year ending June 30, 1940. The defense tax added 
to the estate tax applies to the estates of decedents 
dying after June 25, 1940, and that added to the gift 


tax to gifts made after that date. In order to ac- 
complish this in the case of the gift tax, the defense 
tax for 1940 is computed at 10 per cent first on the 
entire gift tax for 1940 otherwise computed, and then 
a pro rata portion thereof is taken in accordance with 
the ratio of taxable gifts made after June 25 to those 
made during the entire year. Thus if the gift tax 
otherwise computed is $500, and 40 per cent of the 
taxable gifts for 1940 were made after June 25, then 
the defense tax would be 40 per cent of $50, or $20, so 
that the gift tax payable for 1940 would be $520. 

Except in respect to the taxes on which the effec- 
tive dates are above given, the defense tax increases 
became effective July 1, 1940. In order to place tax 
paid floor stocks which were on hand July 1, 1940, on 
the same basis as stocks manufactured on and after 
that date, floor stock taxes equivalent to the cor- 
responding defense taxes are imposed under the act 
on floor stocks of cigarettes, distilled spirits, and fer- 
mented malt liquors on hand July 1, 1940. Returns 
covering these floor stock taxes must be filed on or 
before August 1, 1940. 

Substantial as are these tax increases under the 
1940 Act their ubiquity in the federal tax scheme is 
warning of their greater import——preparation for more 
to come. Defense, we may well find, cannot be had 
forasong. Even the taxes of the World War period 
may be dwarfed by the levies that lie ahead. 








